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ACKNOWLEDGMENT OF SERVICE. See Service. 


ADMINISTRATORS AND EXECUTORS. 


1. Time intervening between two administrations not to be count- 
ed in determining bar of statute of limitations in favor of 
estate. Weitman, adm’r, et al. vs. T.riot et al., 11. 

. Securing payment of bond and mortgage, administration de 
bonis non having been granted in 1872 to one of several trus- 
tees for purpose of, they were not barred whilst he was sole 
administrator, and when he administered assets and applied 
them to debt without unreasonable delay. bid. 

3. Lands cannot be sold by administrator whilst in adverse posses- 
sion of heirs at law. bid. 

. Wife of non-resident who died intestate may, by comity, sue 
in Georgia for year’s support, there being property here ; yet 
amount of recovery will be regulated by law of domicil. 
Mitchell vs. Word, guardian, et al., 208. 

. Florida, by statute of, widow entitled to dower in personalty 
as well as realty. bid. 

. Grantee of executor who shows order from court of ordinary 
to sell real estate of testator, need not introduce will in evi- 
dence. Coggins vs. Griswold, 323. 

. Wild land may be sold at private sale on leave therefor from 
ordinary, and in same application there may be prayer to sell 
cultivated and wild land and personalty, and at proper time 
order may be passed to sell each. J did. 

. Leave granted to sell wild land at private sale, presumption is 
that citation was in accordance with law, and that parties in 
interest had legal notice. Ibid. 

- Minor irregularities will not vitiate sale and defeat title of pur- 
chaser, especialiy as against mere squatter. Ibid. 

. Paper by heirs authorizing administrator to settle certain land 
sales of intestate, properly admitted to show authority to re- 
ceive from one vf purchasers price of that portion, and 
thus to vest perfect equity against that heir to whom this part 
fell in division. DuBose, adm’r, vs. Ball, 350 
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. Minors not interested because land had been divided, and this 

part fell to another who was sui juris. bid. 

. Estopped from setting up title against settlement, party con- 

senting theretowas. bid. 

. Purchaser at administrator's sale cannot repudiate bid because 
of defective title, or no title at all in intestate, when there is 
no fraud or misrepresentation by administrator. Colbert va. 
Moore, adm’, 502. 

Warranty, administrator cannot bind estate by. id. 

‘*. Lien of judgments discharged by administrator’s sale; excep 
tion where levy has been made before sale, not include imag- 
inary levy by reason of filing of bill to subject land. Rhett, 
trustee, vs. Geo. L & Cot. Co , 521. 

Security, administrator of cannot relieve from bar of statute 
so far as primary creditors may be effected thereby. Espe- 
cially where note was barred before death of surety. McBride, 
cdm’r, vs. Hunter, 655. 

Creditors of estate by note received payments thereon, and 
agreed to release administrator from tiability on account of 
previous improper payment of note barred by statute; in 
subsequent suit by creditor by account, such notes inadmis- 
sible to show outstanding debts of higher dignity. J did. 

Accounts of no greater dignity than plaintiff's, which adminis- 
trator had paid in full, inadmissible to show full adminis- 
tration. did. 

. Annual returns, none made, and no order granted allowing 

commissions, not entitled thereto on issue of plene administra 

vit. Ibid. 

. Interest of executory devisee not born, represented as far as it 

could be by executor. Dean, ex'r, vs. Cent. Cot. P. Co., 670. 


. Prescriptive title good against executor of estate is also good 
against executory devixee born thereafter. J did. 


. Claim by one not a lawyer or counsel for administratrix, for 

clerical assistance to her in making out returns, not allowed 
Mile: & Co. et al. vs. Peabody, adm’r, 729. 

. Life tenant should provide means for her own burial, and re- 

mainder would not be technically chargeable with expense 

thereof, yet, under liberal provisions of this will towards life 

tenant, such item allowed. / did. 

. Costs due ordinary constitute proper and prior charge. Jhid. 

Wagon furnished by child of decedent to administratrix, who 
was his mother, for use of estate, and it was so used, heir 
who assented to such arranzement estopped from objecting to 
payment of debt so contracted, and creditor; seeking to sul- 
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ject distributive share would only be subrogated to his rights. 
] bid. 

26. Interference with regular course of administration not encour- 
aged by giving preference to creditors who attach share of 
distributee before administration has been completed; pro rata 
payment of claims proper. J did. 

27. Advancement by father to son of wool-carder, of value of 
$1000,00,°but former subsequently took possession thereof and 
used it, he thereby became debtor to son, and statute would 
run as well against that claim as any other. Claim barred 
before death of father, not proper deduction from advance- 
ment in settlement of estate. Persoll vs. Scott, adm’r, 767. 


ADVANCEMENT. See Administrators and Executors, 27. 


AGENCY. See Principal and Agent, 


7 ALTERATION, See Negotiab’e Instruments, 6. 


AMENDMENT. 


1. Judgment sustaining demurrer to bill affirmed, complainant 
cannot subsequently amend unless he makes case for equitable 
relief beyond a reasonable doubt; nor even then, if there has 
been apparently needless delay, or if complainant has had his 
day in court thereon. Picquet vs. City Council of Ang. et al., 
516. 


2. New party cannot be introduced by amendment. Shealy, guar- 
dian, vs. Toole, 519. 

3. Nunc pro tune order, motion to enter, amendment. at instance 
of movant destroying whole point of proceedirg not allowed. 
Lewis et al. vs. Armstrong, adm’r, 645. 


APPEAL. 


1. Municipal corporation may enter appeal in forma pauperts 
through chief executive officer. Mayor, etc., of Sav vs. Brown, 
229. 

2. Mayor can only try and dismiss policeman in judicial capacity, 
and appeal to mayor and aldermen in council will lie from 
decision. J did. 

3. County court of Rockdale, appeal from must be entered within 
four days from decision, irrespective of time of adjourn- 
ment. Black vs. Peters, 628. 


4, Interest on liquidated amount sued for cannot be remitted so 
as to prevent appeal from justice court. Howard vs, Cham- 
berlin, Boynton & Co., 684. 
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ARBITRAMENT AND AWARD. 


1. Question of sale of certain property being submitted to arbitra- 
tion, part of it being in possession of vendee, award that 
vendor retain all property sold by him, includes a re-delivery 
of that already delivered to vendee. Mulligan vs. Perry, 
adm'r, 567. 

2. Suit for amount awarded vendee, property retained by him is 
proper deduction, burden of proof being on defendant. J/did. 


. Meaning, award itself is best evidence of. J bid. 


. Testimony of arbitrator as to what was intended, and his con- 
struction of award, inadmissible. J did. 


. Pending cause referred to arbitration without order of court, 
award returned and exceptions filed thereto, on trial of issue, 
award may be introduced without being proved, Hardin, ex'r, 
vs. Almand, 582. 


6. Pending cause may be referred without order of court. bid. 


7. Exception which alleges mere error in giving weight to certain 
parts of testimony and failing to give proper weight to 
certain other parts, demurrable. Jdid. 


. Exceptions do not bring up whole case de novo. New evidence 
inadmissible for mere purpose of strengthering case made 
before arbitrators. Ibid. 


. Exception that award is contrary to evidence, if sufficient to 
be considered at all, is for jury. J did. 


. Mistake to authorize setting aside of award must be shown; 
insufficient to infer mistake because award was against weight 
of evidence. Jbdid. 


ARREST. See Criminal Law, 4. 


ATTACHMENT. 


1. Foreign corporation allowed by special act to contract with 
municipal corporation on Georgia line and to extend 
road into that city, and made liable to suit in proper courts 
of this state, not change its character as a foreign corporation 
so as to prevent attachment. Remedy provided was merely 
cumulative. South Car. R. R. vs. Peoples’ Saving Institution, 
etc.. 18. 

2. Pendency of bill to foreclose mortgage on railroad and for ap- 
pointment of receiver, in United States circuit court of South 
Carolina, not affect operation of attachment laws of this state, 
though some of the plaintiffs in attachment were parties de- 
fendants before any levy was made, and the others were made 
so afterwards, it not being a general creditors’ bill. did. 
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3. Foreign railroad, fact that attachment has been levied upon 
that part which extends into this state and its appurtenant 
property does not, without more, render levy illegal. / did. 

. Foreign corporation, attachments levied on property of in this 
stete, and afterwards a receiver appointed for corporation in 
its own state, before he can plead to or defend attachment 
suits he must apply to court where pending and be madea 
party. Jbid. 

5. Receiver, petition by to court to order property levied on, 
turned over to him, not proper mode of disposing of attach- 
ments. Ibid. 

. Purchase money, affidavit must so describe property as to cer- 
tify to the officer what he is authorized to seize and sell. 
Wazelbaum & Bro. vs. Paschal & Heidingsfelder, 275. 

. Partner, attachment sued out against on firm debt under $3276 
of Code, declaration need not be against both partners. Can- 
non vs. Dunlap, 680. 

. Replevy of property, or acknowledgment of service of notice 
of pendency of attachment suit, authorizes general judg- 
ment against defendant. Buice vs. Lowman G. &.8. M. C. Co., 
769. 

9. General judgment warranted by service, it need not follow ate 
tachment. Ibid. 

. Action may proceed to general judgment aftér service and ap- 
pearance, etc., though attachment may fall by reason of irreg- 
ularities. J bid. 


ATTORNEY AND CLIENT. See Zvecutions, 3; Lien, 4. 


AUDITOR. 


1. Appoiptment of, proper in thiscase. Jones et al, vs. Smith, gov., 
711. 

2. Appointed to investigate accounts, auditor does not exceed 
power in passing upon legality of vouchers. J bid. 

3. Exceptions filed to auditor’s report, judge should submit ex- 
ceptions of fact seriatim to jury, but where they contain same 
subject matter he may consolidate. Jbdid. 


BANKRUPT. 

1. Plea that defendants had been adjudicated bankrupts, and 
prayer that suit be stayed to await action of district court pn 
question of discharge, proceedings in state court should be 
suspended. Cohen & Kaplan ve. Duncan & Johnston, 341. 

2. Note, though payable to assignee or bearer, and though sued ia 





308 INDEX. 


representative capacity, yet courts of state have jurisdiction 
thereuf, Collier, assignee, vs. Barnes, 484. 

3. Especially where plaintiff was proceeding under order of Uni- 
ted States court passed under act of congress of June 22d, 
1874, and had so alleged in amendment. J did. 


BANKS. 


1. Demands secured by collaterals held by bank against custo- 
mer, part of which had been liquidated by note, and evi- 
dence tending to show an accounting and ‘an accord and set- 
tlement, in which the collaterals were divided between them, 
the amount falling to the bank credited on the gross sum of 
its demands, a new note taken for the balance, and old notes 
canceled and entered paid on discount book: Held, that 
transaction on face would operate as payment except as to 
balance for which new note was taken, and if bank alleged 
contrary, burden would be on it to proveit. Rice vs. Geo. 
Nat, Bank, \73. 

‘harge in terms or by reasonable implication throwing burden 
of proof on customer, necessitates new trial. did. 

3. Burden of proof, even if on debtor, charge which submits 
whether “circumstances as demonstrated to them by the evi- 
dence are of such a nature us to raise the implication—the 
necessary implicatiun—that it was taken in payment,” puts 
case too strongly, and demands more than the law would re- 
quire to overcome such burden cf j-roof.  / bid. 


BOND. See Municipal Corporations, 6. 

BOND FOR TITLE. See Deeds, 14; Vendor und lure h.ser, 4. 
BONDS. See Contracts, 14. 

CANALS. See Common Carriers, 1. 

CERTIFICATE. See Hvidence, 6. 


CERTIORARI. 


1, Claimant of private way applied for removal of obstructions 
under $738 of Code, and accepted a conditional order, ques- 
tion as to whether he has complied with condition or not is 
one of fact; and upon further petition alleging compliance, 
and praying for warrant to sheriff, sole question is whether 
he has complied or not, and commissioners should adjudge 
according to evidence and refuse or grant warrant without 
more. On certiorari this is sole matter for review, if commis- 
sioners have confined themselves to question. If they have 
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gone further and ordered way closed, this is an excess of au- 
thority, and the certiorari, as to that part of the order, should 
be sustainea. Allen et al. vs. Meyerhardt, 387. 


2. Direction as to locating road or putting up gates is not within 


scope of proceeding. J bid 


. Reversal of judgment of county court on certivrari, case re- 


manded for new trial if questions of fact are involved. Shan- 
non vs. Daniel, 448; Star Glass Co. vs, Longley & Robinson, 576. 


. Return to writ accepts statement of counsel in petition, and 


certifies same as fair representation of what transpired as far 
as justice claims to remember it, defective, but certiorari should 
not be dismissed. Remedy is by exceptions. Star Glass Co. 
rs. Longley & Robinson, 576. 

Exceptions filed when case was called at first term out of its 
order, not too late. J>id. 


. Instructions as to law should be given where case is remanded. 


1 bid. 


. Certificate of magistrate that costs have been paid and security 


given, unnecessary to attach to petition for certiorari before 
sanction of judge can be obtained. Fuller vs. Arnold et ux., 
599. 


8. Clerk cannot issue certiorari unless there was filed within three 


months from decision, petition sanctioned by judge, and cer- 
tificate as to costs, etc., or pauper affidavit in lieu thereof. 
Where certificate was not signed within three months, certio- 
rart should have been dismissed. / did. 


. County judge, certiorari to decision of in criminal case sought, 


must appear that petition, duly sanctioned, was filed in clerk's 
office within ten days from trial. Morrison vs. Siate, 751. 


. Affidavit on information and belief, since act of 1872, insuffi- 


cient. did. 


. Certificate of judge of county court is that petitioner has paid 


costs in case, as follows. naming items ; certiorari not dismissed 
because it failed to show that all costs had been paid. Scott 
vs. McDaniel, 780. 
Error turns upon ruling based on inspection by court of set of 
interrogatories used on trial, certiorari not dismissed because 
originals were attached to petition. bid. 


CHARGE OF COURT. 


1. 


» 
~s 


Facts on which defence is based not submitted to jury by charge, 
but excluded impliedly from their consideration, error. 
Lynch vs, Goldsmith, 42. 


Impeachment of witness, material evidence confined to by 
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charge, when it should have been considered generally by 
jury, error, Flanegan ox, State, 52. ; 

2. Diverts mind of jury from true issue, charge which does, error. 
Thompson vs. Douglas, 57. 

. Involuntary manslaughter, that case might be not insisted on 
in argument, or contended for before court, and such grade 
is not apparent from evidence, court need not charge further 
than to read sections of Code which bear upon it, unless spe- 
cially requested todo so. Brassell vs. State, 318. 


5, Statement of prisoner, no request to charge in respect to made, 
and no injury done defendant by omission, not require new 
trial. bid. 

Voluntary conveyance attacked solely on ground that donor 
was insolvent, making no charge as to fraudulent intent, such 
intent, apart from insolvency, is not in question, and instruc- 
tions to jury which do not look to insolvency as necessary 
fact, inappropriate. Cleveland et al. vs. Chambliss, guardian, 
352. 

. Epithets used by court calculated to affect evidence, objection- 
able. bid. 

. Homicide sequel to pre-arranged scheme on part of both com- 
batants, court may, as starting point for further instructions, 
charge as to legal consequences of such a combat resulting in 
death, though evidence shows that after arriving one ceased 
to intend, and the other ceased to expect, a meeting at the ap- 
pointed place, and though no meeting there occurred. Cos 
vs. State, 374. 

Views, different, evidence susceptible of, it is proper to submit 
law applicable to each state of facts to jury. did. 

Construed as a whole, charge must be. did. 


Widest and most favorable view of evidence presenting no de- 

fense, court may so instruct jury. Williams vs. Mc Michael, 445. 

. Question not warranted by testimony, to charge onerror. At 
lanta & W. P’t Railroad vs. Johnson, 447; Hardin, ez'r, vs. Al- 
mand, 582; Williamson vs. McLeod, 761. 

Assault and battery of nurse on child, request to charge that 
absence of motive is circumstance that jury may consider as 
favorable to defendant in determining her guilt or innocence, 
properly refused. Moore vs, State, 449. 

Argumentative or partial, charge of court was not. Hill we, 
State, 453. 

. Weight of evidence exclusively for jury; should not be con- 
trolled by charge. Ford vr, Kennedy, 537. 


. Case fully covered by general charge, failure to instruct jury ea 
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particular branch, not error in absence of request. Hardin, 
ex’r, v8, Almand, 582. 

. Justice may or may not give law in charge to jury, at his option. 
Adams et al. vs. Clark, 648. 

. Burden of proof, in charging as to, court should state what 
testimony would shift the onus, rather than when it would be 
changed. Clark vs. Cassidy, adm’r, 662. 

. Pleas setting up various defenses, omission to instruct jury to 
return upon which rendered, requires new trial, did. 


. Law fully argued and evidence closed, not error for court to 
announce to counsel that principles involved had been settled 
in his mind, and then to read in presence of jury what he 
should charge. Kieth vs. Catchings, 773. 


CITY COURTS. See Constitutional Lau, 6. 


CLAIM. 


1. Validity of judgment between creditor and debtor, finding $f 
property subject, followed by affirmance in supreme court, 
concludes claimant as to. Henderson vs, Hill, 292. 

. Decree against realty held in trust, trustee being party to bill, 
beneficiaries cannot interpose claim. Zimmerman et al. vs. 
Tucker, 432. 

. Equitable pleadings cannot be based on claim where claimant 
was not properly in court. Ibid. 

. Issue is whether or not property is subject; immaterial whether 
there is other property subject or not. Alston vs. Wilson, 482. 

. Levy upon mill, etc., under execution based on foreclosure of 
saw-mill lien and claim filed, case returned to county of resi- 
dence of defendant in fi. fa. Akin vs. Peck & Alien, 643. 

. Possession of property at date of levy, claimant contends that 
he had, plaintiff in fi. fa. entitled to open and conclude. Bones 
os. Printup Bros. & Co., 753. 

. Dismissal of levy, is motion for new trial proper mode of cor- 
recting error in? Quere. Buice vs. Lowman G. & 8. M. Co., 769. 


COLLATERAL SECURITY. Sce Contracts, 4. 
COMITY. See Administrators and Ezecutors, 4, 5. 
COMPTROLLER-GENERAL. See Jaz, 1. 


COMMON CARRIER. 


1. Canal company not liable, in absence of special contract, for 
exercise of any diligence in guarding or protec'ing timber 
V6 i—51 
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which lies in basin for more than fifteen days, according to 
usage or regulation, after transportation is completed. Watts 
¢& Bro. vs. Sav. & Og. Can. Co., 88. 

2. Delivery to common carrier of goods consigned to defendants 
is delivery to defendants. Star Glass Co. vs. Longley & Robin- 
son. 576. 


COMPROMISE AND SETTLEMENT. See Practice in Superior 
Court, 8. 


CONFEDERATE STATES. 


1. De facto government, Confederate congress was legislative de- 
partment of, and acts published by authority of that govern- 
ment, while in dominion of the territory of this state, will be 
recognized by its courts. Commissioners of Bartow Co. vs. 
Newell, 699. 

2. Government being overthrown, and being no records by which 
to establish such acts, parol testimony of witness that he was 
member of Confederate congress, that acts were genuine, etc., 
sufficient to admit printed copy. did. 

3. Bonds issued by county in 1862 for support of indigent fami- 
lies of Confederate soldiers, were not in aid of rebellion. J did. 

4. Citizen of another state, resident in Georgia, moved north in 
1862, leaving money, consisting of bills of local banks, with 
agent for investment, and latter purchased county bonds, trans- 
action not illegal within meaning of act of congress of 1861, 
which prohibited commercial intercourse, etc. Ibid. 


CONSOLIDATION OF ACTIONS. See Practice in Superior Court, 4 
CONSPIRACY. See Trespass, 1. 
CONSTABLE. See Sheriff, 1. 


CONSTITUTIONAL LAW. 


1. Municipality has no authority, under constitution of 1877, to 
incur debt of $3,000.00 in order to exchange old fire-engine for 
steam, until there has been an election held according to a law 
prescribing the manner thereof. Hudson et al. vs. Mayor, etc., 
of Marietta, 286. 

2. Jury being judges of law and fact in criminal cases, constitu- 
tion of 1877 does not alter law in regard to. Hill vs. State, 
454. 

3. County tax, prior to constitution of 1877, when 100 per cent. of 
1424 per cent. on state tax was recommended by grand jury, 
and items amounting to 55 per cent. or more needed no recom- 
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mendation, whole would stand. Spann et al. vs. Board of 
Commissioners, 498. 


4. Under latter instrument, county cannot levy tax for ‘“‘ incidental 
expenses,” nor to buy safe, without assent of two-thirds of 
voters. An assessment for ‘‘ expenses of jail” is equivalent 
to a levy “to maintain and support prisoners,” and is consti- 
tutional. bid. 


5. Jury system under constitutions of 1863 and 1877 respectively. 
Hamlin et al. vs. Fletcher, ex'r, 549. 


. Provision in constitution of 1877 that in county where there is 
city court, the judge thereof and of superior court ‘‘ may pre- 
side in the courts of each other in cases where the judge of 
either is disqualified to preside,” does not give right to judge 
of city court to exercise chancery powers in vacation, no order 
being taken in term time for the determination of the case in 
vacation. Northwestern M. L. Ins. Co. vs. Wilcoxon, adm’r, 
556.. 

. Ministerial officer of state attempting to collect money under 
forms of law, but without any valid constitutional law to 
authorize the process he uses and calls an execution for taxes, 
itis duty of courts to arrest the proceeding. Wright, comp.-gen’l, 
et al. vs. Southwestern Railroad, 783. 


CONTINUANCE. 


1. Murder, on trial one month and half after rencounter in which 
prisoner was painfully wounded, whether excited state of 
public mind, and defendant’s physical condition, etc.. would 
admit of fair trial, in discretion of court. Coz vs. State, 374. 


CONTRACTS. 


1. Fertilizer bought ‘‘entirely upon its anulytical standard, they 
(the sellers) in no case to be held responsible for the prac- 
tical results,” evidence of chemist that it did not come up to 
standard admissible, though analysis was imperfect, and 
condition of sample as to preservation unknown to chemist, 
etc. DeLoach vs. Hardee's Son & Oo., 94. 


2. Practical result, whilst inadmissible to hold plaintiffs responsi- 
ble, standing alone, yet may be admitted to throw light upon 
the issue whether or not the fertilizer delivered came up to 
analytical standard. J did. 

8. New York, contract made and to be performed in, enforced by 
courts of this state according to legal status it would occupy 
there; but law of that state must be put in evidence before it 
can be applied here. Champion vs. Wilson & Co., 184. 


4, Collateral, certificates of stock deposited as, having indorse- 
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ment imparting power to transfer, and tranfer is actually 
made some time thereafter, and new certificates issued to the 
parties, same not wrongful if it was such as the power au- 
thorized. J did. 

. Ambiguous, if terms of power are, or if indorsement be blank, 
true meaning ascertained by assistance of all surrounding cir- 
cumstances, Ibid. 

. Custom, to be binding as part of contract, must be so generally 
practiced by those engaged in the business that exceptions. 
only serve to establish habit of trade. bid. 


. Promise to pay for colt on first of November, title to remain in 

vendor until paid for, but vendees to pay if colt died, prima 

facie promise to pay at that date even though colt die before 
payment, and while title was in vendor. Boyer vs, Ausburn 

et al,, 271. 

. Warranty, administrator cannot bind estate by. Colbert vs. 

Moore, adm’r, 502. 

. Son obtained guano on credit by fraudulent representation 

that he was purchasing for himself and father jointly, and on 

discovery of fraud agent of vendor demanded return of guano, 
and was referred to father, who agreed to take it if specified 
reduction was made, which was assented to; he thereby be- 
came liable as original contractor. Hillis vs. U. §. Fert. & 

them. Co., 571. 

. Representations of son when making purchase constitute part 

of contract and may be proven, Jdid. 

. One must suffer by reason of fraudulent conduct of third, he 

who places it in power of latter to perpetrate fraud must 

lose. Ibid. 

. Guano note which contains clause ‘‘guano sold and guaranteed 

under analysis of Dr. Means, inspector, which analysis has 

been submitted to me,” does not exclude defense that fertilizer 
is not reasonably suited to purposes for which sold. Wilcoz, 

Gibbs & Co. vs. Owens, 601. 

. Construed against party who drew it, contract of doubtful 

meaning will be. did. 

. Bonds issued by county in 1862 for support of indigent fami- 
lies of Confederate soldiers, not in aid of rebellion. Commis- 
stoners of Bartow Co. vs, Newell, 699. 

Prosecution for felonies, contract to pay one for services in 
procuring consent of prosecutor to dismissal, contrary to pub- 
lic policy. Rhodes et al., ex’rs, vs. Neal, 704. 

. Employment for stated term and party fails to comply with 

contract, employer must discharge him within reasonable 

time, or give him notice of failure to comply: yet where em- 
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ployer was not present, and it is probable knowledge of the 
non-compliance was not promptly had, proper for court to 
present that view, and its effect upon respective rights and, 
liabilities of parties in connection with rule as above stated. 
Williams, adm’r, vs. Jeter, 737. 


CORPORATIONS. 


1. Foreign railroad allowed by special act to contract with munic- 
ipal corporation on Georgia line and to extend its road into 
that city, and made liable to suit in proper courts of this state, 
not change its character as foreign corporation so as to prevent 
an attachment against it. South Car. R. R. vs. Peoples’ Sav. 
Ins., 18. 


. President of corporation cannot maintain possessory warrant 
in his own name to recover possession of corporate property 
of which he has had no prior possession either as an officer or 
an individual. McHooy vs. Hussey, pres’t, etc., 314. 


3. Affidavit to obtain possessory warrant must negative consent 
of corporation (not consent of officer) to disappearance of 
property, and allege that corporation does in good faith claim, 
etc. Ibid, ; 

4. Freedman’s Sav. & Trust Co. had authority in 1873, under 
amended charter, to loan money secured by title to real estate. 
Keith vs. Catchings, 773. 


COSTS. See Administrators and Executors, 24; Illegality, 2; Hquity, 13. 
COUNTY COURT. 

1. Jurisdiction of county court of Houston county at its monthly 

sessions is for all claims up to $100.00, and declaration for 


that sum maintained though damages beyond that amount 
be proven and found. Giles, ord., for use, vs. Spinks et al,, 205. 


. Appeal from county court of Rockdale must be entered within 
four days from decision irrespective of time of adjournment. 
Black vs. Peters, 628. 


3. Certiorari to decision of county judge in criminal case sought, 
it must appear that petition, duly sanctioned, was filed in 
clerk’s office within ten days from trial. Morrison vs. State, 751. 


COUNTY MATTERS. 


1. Time covered by contractor’s bond for keeping bridge in repair 
expired, and county undertakes duty, it will be liable for 

damages resulting from failure. Davis et al., com’rs, vs. Horne, 

69. 

2. Suits for and against county, under constitution of 1877, must 
be in name thereof. Bennett et ux. vx. Walker et al., com’rs, 
326. 
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3. Deed from ordinary, made officially, acceptance of is recognition 
by purchaser of title in county at date thereof, and whilst in 
possession under such deed he holds undercounty. J did. 


4. Deed of ordinary does not pass title out of county, he having 
no power to make it, but only to authorize it to be made by 
some one or more persons as a commission; if free from fraud, 
it may serve as color of title. did. 


5. Constitution of 1877, prior to, where 100 per cent. of county 
tax of 1424 per cent. on state tax was recommended by grand 
jury, and items amounting to 55 per cent. or more, needed no 
recommendation, whole would stand. Spann et al. vs. Board 
of Com’rs, 498. 

6. Under latter instrument, county cannot levy tax for ‘‘ incidental 
expenses,” nor to buy safe, without assent of two-thirds of 
voters. An assessment for ‘‘expenses of jail” is equivalent 
toa levy ‘‘to maintain and support prisoners,” and is consti- 
tutional. did. 

7. Ordinary has jurisdiction to cite county treasurer to appear for 
settlement of accounts under $3837, par. 1, and $563 of Vode, 
and upon failure to pay to issue execution. Smith, county: 
treasurer, vs. Outlaw, sh’ ff, 677. 


COVENANT. See Deeds, 8, 10. 
CRIMINAL LAW. 


1. Res geste, homicide committed in dark in midst of crowd, and 
question whether wound in back from which death may have 
resulted was made by prisoner, declaration by bystander im- 
mediately after rencounter, that he cut accused in back with 
knife, when he had no such cut but deceased had, admissible 
as part of. Flanegan ts, State, 52. 


2. Charge of court confining such evidence to impeachment of by- 
stander error. J did, 


3. Description of money, though unnecessary, must be proved as 
charged. Watson vs. Stale, 61. 

. Police officer may make arrest without warrant for crime com- 
mitted in presence, or if offender is endeavoring to escape, 
etc., but there must be an offense committed by party accused. 
O’ Connor vs, State, 125. 

5. Arrest without warrant of person guilty of no offense, and in 
preventing escape officer killed prisoner, facts at least warrant 
verdict of involuntary manslaughter in commission of unlaw- 
fulact. did. 

. Statement of prisoner and evidence conflict, former must yield 
to latter. did, 
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7. Larceny of horse, though after committing“in adjoining state, 
thief brings stolen property into this state, and here carries it 
from place to place, he does not commit offense in this state. 
Lee vs. State, 2038. 


8. Juror to retire in charge of bailiff, with leave of court, to attend 
call of nature, not illegal separation in trial of capital felony. 
Neal et al. vs. State, 272. 


9. Involuntary manslaughter, that case might be not insisted on in 
argument, or contended for before court, and such grade is 
not apparent from evidence, court need not charge further than 
to read sections of Code which bear upon it, unless specially 
requested todo so. Brasseil vs. State, 318. 


10. Statement, no request to charge in respect to made, and no in- 
jury done defendant by omission, not require new trial. bid. 


11. Indictment not demurrable for any matters dehors pleadings 
and record. Juckson vs. State, 344. 

12, Examine fresh witness on general case, too late to after state 
has rebutted prisoner’s evidence and closed, unless some geod 
excuse is rendered. Ibid. 


. Alibi, charge as to in conformity to 59 Ga., 142. Ibid. 


. Accomplice, charge in respect to evidence of in conformity to 
Ros, Cr. Ev., 456 e¢ seg., and to 52 Ga., 106, 398. 


. Threats, as to, see 49 Ga., 12, and 58 [bdid, 224. 


. Punishment, not error against prisoner to instruct jury in 
terms of act of December, 1878, on relative powers of court 
and jury over. J bid. 


. Riot, evidence sufficient to sustain conviction. Bolden et al. vs, 
State, 361. 

. Res geste, where there is mutual agreement to arm and fight. 
and parties separate and arm with pistols, and they meet within 
an hour and fight with pistols, all pertinent acts and declara- 
tions of either in the interval belong thereto. Doctrine of 
res geste fully discussed. Cox vs. State, 374. 


. Homicide sequel to pre-arranged scheme on part of both com- 
batants, court may, as starting point for further instructions, 
charge as to legal consequence of such a combat resulting in 
death, though evidence shows that after arming one of parties 
ceased to intend, and the other ceased to expect a meeting at 
the appointed place, and though no meeting occurred there. 
Ibid. 


. Statement of prisoner and evidence, comparative weight of. 
Ibid. Hill vs. State, 453. 


. Assault with intent to rape, on conviction, sentence to twenty 
years not excessive. Dykes vs. State, 437. 
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. Sentence passed not deprive defendant of right to move for 
new trial. Smith ve. State, 439. 


. Sentence ought not to be modified by any arrangement looking 
to abandonment of right to move for new trial, and if so modi- 
fied, defendant not estopped. bid. 


. Appeal for leniency, etc., not forfeit right to move for new 
trial. Ibid. 


. City court of Atlanta, in passing sentence for assault and bat- 
tery in the city, should not consider any serious difference de- 
fendant was then engaged in with many citizens of Stone 
Mountain. Jbid. 
. Sentence suspended and several continuances thereof to allow 
time for motion for new trial. On day to which cause was last 
continued, recognizance was forfeited. Defendant subse- 
quently appeared, was sentenced, and moved to set aside for- 
feiture because motion for new trial was pending, and cefend- 
ant had been several times ready to respond to judgment on 
said motion, but was sick in bed on day bond was forfeited : 
Held, that appearance and sentence would be complete reply 
to sci. fa. on bond, and time for making question as to liability 
for costs is when some motion is made to charge him there- 
with, Johnson vs. State, 442. 
. Taking and carrying away with intent to steal; that hog was 
heard to squeal, that defendant ran off from him, that hog 
was dead, having been knocked in the head, sufficient to show. 
Cross vs. State, 443. 
. Allega‘a and probatu sufficiently agree in this case. id. 
Grand juror’s name on minutes as properly drawn, sufficient 
reply to exception to indictment that his name was not in 
jury-box. bid. 
. Alteration of order for $1.00 to one for $8.00, jury justified in 
finding under facts of case, though witness, using microscope, 
testified that he could discern no trace of alteration. Mitchell 
vs. State, 448. 
. Alteration made by prisoner, jury authorized to infer. did. 


32. Assault and battery by nurse on child, circumstantial evidence 
sufficient to sustain conviction. Moore vs. State, 449. 


3. Request to charge that absence of motive is circumstance that 


jury may consider as favorable to defendant in determining 
her guilt or innocence, properly refused, especially where in- 
structions as to the presumption of innocence and weight of 
circumstantial evidence necessary to convict, were given. 
T bid. 


. Descriptive terms in indictment more specific than necessary, 
yet must be proved as charged. Crenshaw vs. State, 449. 
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85. Shooting at another, notwithstanding that defendant pointed 
pistol and fired, it must be shown that it was loaded with ball 
or shot; no such presumption follows. Jones vs. State, 450. 
36. Idea of prevention or defense against impending or progressing 
wrong must enter into all cases of justifiable homicide. To 
deliberately kill in revenge for a past injury, however heinous, 
’ after reason has had time to resume its sway, cannot be justi- 
fiable. Hill vs. State, 454. 

. Homicide of adulterer with wife of defendant, murder and man- 
slaughter distinguished. Ibid. 

. Constitution of 1877 does not alter law in regard to jury being 
judges of law and fact in criminal cases. Ibid. 

. Deliberate homicide in revenge for adultery with wife, defend- 
ant not protected by fact that he labored under delusion as to 
her character for virtue. If now a lunatic, can be removed to 
asylum on proceedings had therefor. did. 

. Acquittal for stealing cow; on second indictment changing 
description only, but relating to same animal, plea of autre 
fois acquit should be sustained. Buhler vs. State, 504. 


. Arson can seldom be established by positive testimony; it is 
necessarily dependent upon confessions and corroborating cir- 
cumstances. The force to be given to corroboration must be 
left to upright jury. Smith vs. State, 605. 


2. Legal character of offense not affected by out-house being in 
city, town or village. It affects punishment only. Hence 
court properly refused to exclude testimony because indict- 
ment failed to allege that out-house was not in city, town or 
village. did. 

43. Principal in second degree, conviction of contrary to law where 
there is no evidence of guilt of principal in first. Jones vs. 
State, 697. 


CUSTOM. See Contracts 6; Evidence, 4. 
DAMAGES. See Railroads, 5,9; Verxdor and Purchaser, 4. 


DEEDS. 


1. Actual possession of part of tract will constructively extend to 
limits described in recorded deed. Wettman, adm’r, et al. vs. 
Thiot et al., 11. 

2. Admissible without proof of execution or of proper record, deeds 
thirty years old, apparently genuine, and coming from proper 
custody, are, J bid. 


3. Usury, deed tainted with void as title, and if good as equitable 
mortgage, it is only so far as to secure principal. Denhamvs. 
Kirkpatrick, 71. 
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4. 


5. 


Usury law in force, deed executed whilst there was none, could 
not be tainted. Tummons vs. Hamilton, 137. 

Possession of part of one lot embraced in same deed with others, 
not extended by construction unless deed be on record, so as 
to work a title by prescription. Tutt vx. Roberts, 156. 


Acceptance of deed from ordinary made by him officially, is 
recognition of title in county at date thereof, and whilst pur- 
chaser is in possession thereunder he holds under county. 
Bennett et ux. vs. Walker et al , com'rs, 326. 


. Ordinary, deed of, does not pass title out of county, he having 


no legal power to make it, but only to authorize it to be made 
by some one or more other persons as a commission; if free 
from fraud may serve as color of title. did. 


. Grantor, in consideration of $25.00 and of building of railroad, 


conveyed to company right of way, adding in deed provision 
that depot was to be located on strip for benefit of grantor, 
grantee, by accepting deed, entered into covenant to comply 
with terms, and this covenant ran with land and became 
obligatory upon second company which hecame purchaser. 
Ga. So. Railroad vs, Reeves, 492. 


. Bill to set-aside deed made under tax sale, amount of taxes 


admitted to be due must be tendered. Picquet vs. City Council 
of Augusta et al., 516. 

General warranty of title includes in itself covenants of right 
to sell, of quiet enjoyment, and of freedom from incum- 
brances. Burkvos Burk, 632. 


. Instruments reciting that.to secure debt certain property is con- 


veyed at stipulated price, and concluding with habendum, 
tenendum and warranty clauses, are not mere mortgages, but 
under act of 1871 carry title, with right to have seconveyance 
on payment of debt. Carter et al. vs, Gunn, 651. 


. Recital that land conveyed had been set apart as homestead, 


no ground for rejecting deed as evidence of title. Sale, though 
private, may have been for some one of purposes enumerated 
in constitution of 1868 as authorizing judicial sale. Willis vs. 
Meadors, ex’r, 721. 

Secure debt, title conveyed to, subsequent purchaser under 
execution against grantor simply acquired right to redeem. 
Kieth vs. Catchings, 773. 


. Transfer by grantor of bond to reconvey to another, could not 


affect title of party holding under deed, until terms of bond 
were complied with. did. 


DELIVERY. See Svea, 1. 


DIVORCE. See Husband and Wife, 5-7. 
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DOWER. 


1. Florida law makes widow entitled to dower in personalty as 
well as realty. Mitchell vs, Word, guardian, et al., 208. 


. Widow in possession of dwelling-house needs no injunction to 
restrain creditor from selling under execution, or to restrain 
sheriff, before sale, from turning her out. Notice at sale of 
rights will fully protect her. Jackson & Co. et al. vs. Rainey, 
311; Spence et al. vs. Cox, 548. 


. Possession entered under parol contract of purchase, but no 
part of purchase money paid to holder of legal title, one is not 
seized as against latter and those claiming under him, and on 
death, even after having tendered purchase money, widow is 
not dowable. Latham vs. McLain, 320. 

. Assignment of dower not a nullity because only four instead 
of five commissioners were appointed, if it be otherwise legal; 
may be bad on objection made at prover time, but after re- 
turn has been made judgment of court, objection too late. 
Williamson vs. McLeod, 761. See Dean, ez’r, vs. Cent. Cot. P. 
Co., 670. 

. Notice by wife to administrator of husband’s estate of applica- 
tion for dower, is notice to creditors of decedent. did. 

. Assignment recorded in book of deeds, but plat having been 
omitted by accident, it was subsequently inserted by order of 


court, charge which assumed this to be illegal record error. 
It was constructive notice to the world, and actual notice to 
creditors of decedent who were represented by administrator. 
Ibid. 


EJECTMENT. 


1, Grantee of executor who shows order from court of ordinary 
to sell real estate of testator need not introduce will in evi- 
dence. Coggins vs. Griswold, 323. 

2. County, suits by or against under constitution of 1877, must be 
in the name thereof. If commissioners sue for land officially 
in their own names, no recovery can be had if they have had 
no actual possession, and if the title is not in them but in the 
county. Bennett et uz. vs. Walker et al. com'rs, 326, 


3. Corporate magistracy of county and of city constituted of same 
persons or board, and sue in former character upon prescrip- 
tive title in county, cannot recover upon proof of title in city. 
Ibid. 

4. Purchaser from intestate who went into actual possession, and 
paid purchase money to administrator by consent of heir, will 
acquire perfect equity against such heir, and may recover 
thereon in ejectment, DuBose, adm’r, vs, Ball, 350. 
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5. Title shown out of plaintiff by proof, complaint for land can- 
not be maintained. Willis vs. Meadors, ezx’r, 721. 


6. Abstract of title which takes place of demises, may be amended 
as readily and as often as under common law form a new 
demise might have been laid; but new party cannot be added, 
or perfect equity set up in plaintiff's own grantee. Jbid. 


EQUITY. 


1, Sale under tax fi. fa., person seeking to set aside by bill must 
show that he has some title to or interes in the property. 
Piquet vs. City Council of Augusta et al., 254. 


. Creditor of insolvent estate under injunction not to sue execu- 
tor, has good excuse for not obtaining judgment on debt be. 
fore proceeding in equity to set aside voluntary conveyance; 
if during pendency of bill, decree is obtained fixing amount, 
same may be brought in by amendment. Cleveland <t al. vs. 
Chambliss, guardian, 353. 


. Marshal assets, bill to by executor, and one defendant files an- 
swer in nature of cross-bill against certain co-defendants, 
voluntary donees of property under testator, another co- 
defendant, not made party thereto, may file independent bill 
to accomplish same object, and will not be bound by result of 
litigation on cross-bill. did. 


. Agreement to convey to sister on payment of purchase money 
advanced by brother taking title as security, bill to enfcrce is 
not proceeding to change deed to brother from fee simple to 
conditional title. Evidence of such contract admissible with- 
out infringing rule that it is not competent to engraft express 
trust upon written deed by parol proof. Scott vs. Taylor, 506. 


5. Deed made under tax sale, bill to set aside, amount of taxes 
admitted to be due must be tendered. Insufficient to allow 
city to retain sufficient amount out of proceeds of sale. 
Picquet vs. City Council of Augusta et al., 516. 


3. Judgment sustaining demurrer to bill affirmed, complainant 
cannot amend unless he makes case for equitable relief beyond 
reasonable doubt ; nor even then, if there bas been apparently 
needless delay, or if complainant has had his day in court 
thereon. Ibid. 


. Poverty and old age, distressing as they are, cannot create equity. 
Wright et al. vs. James, 533. 

. Chancery powers, judge of city court no authority to exercise 
in vacation under provision of constitution of 1877 author- 
izing him and judge of superior court to preside for each 
other in certain cases. Northwestern M. L. Ins. Co. vs. Wilcoxon, 
adm’ r. 556. x 
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9. Will provided for payment of debts, of specific legacies, and 
that balance should go to son for life, with remainder to chil- 
dren, and if none, then to other relatives. Also, that son 
should not control property until he became of age, and that 
executor should see to religious and secular education. Son 
became of age in 1854, and died in 1860, leaving a child born 
in 1855. On ez parte proceeding in equity, filed in 1843, less 
than thirty days before term, court of county where executor 
lived rendered decree, founded on verdict of jury, allowing 
him to sell certain realty in order to pay a debt and to make dis- 
tribution required by will: Held, that though proceeding was 
irregular, court was not without jurisdiction, and decree not 
being void, it cannot be collaterally attached. The executory 
devisee was not then born, and executor represented her in 
terest as far as it could have a representative. Dean, ex'r, vs. 
Cent. Cot. P. Co., 670. See Williamson vs. McLeod, 761. 


10. Advancements, priority of claims, etc., to be determined be- 
fore administrator could safely dispose of estate, bill for di- 
rection and distribution not without equity. Miles & Co et al. 
vs, Peabody, adm’r, 729. 

11. Exempted property, courts of equity have exclusive jurisdic- 


tion of suits te recover, where voluntarily sold prior to act of 
1876. Zellers vs. Beekman, 747. 


12. Rent of lands pending litigation, under order of court, passes 
with corpus in adjudicated disposition thereof, Ross et al., 
adm’rs, vs. Stokes, adm’r, 758. 


18. Costs seem to have been equitably taxed, but whether so or 
not, this is matter for chancellor. did. 


ESTATES. 


1. Devise to nephew and niece for life, with right and privilege to 
them to sell if they deemed proper, and at their death prop- 
erty or proceeds to be divided between named children of 
such devisees, they being husband and wife, under law of 
England they took an entirety and not a severalty. Parrott et 
al. vs. Hdmondson, 332. 


2. Georgia statute abolishing joint tenancy, etc., if it be not appli- 
cable to the above law of the mother country, then interest of 
wife is clear, for latter law is still of force, and power of sale 
being coupled with an interest, wife, as survivor, could sell. 
Ibid. 

8. If English law was repealed by statute above referred to, still 
the wife’s equity in the property would give her such interest 
therein to be coupled with the power as to authorize her, as 
survivor, to sell. Ibid. 
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ESTOPPEL. 


1. Party consenting to settlement estopped frum setting up tte 
against. DuBose, adm’r, vs, Ball, 350. 

2, Sentence ought not to be modified by any arrangement looking 
to abandcnment of right to move for new trial, and if so 
modified, defendant not estopped. Smith vs. State, 439. 


3. Husband and wife enter possession of land in 1858, and former, 
in 1870, gave note to plaixtiff’s intestate and took bond for 
title from him, and held thereunder until death, husband 
during life and widow after death, in absence of any written 
title, estopped from setting up adverse title by possession, 
even though fortwenty years. McMath vs. Teel, adm’r, 595. 

4. Wagon furnished by child of decedent to administratrix, who 
was his mother, for use of estate, and it was so used, heir who 
assented to arrangement estopped from objecting to payment 
of debt so contracted, and creditors seeking to subject his dis- 
tributive share would only be subrogated to his rights. Miles 
& Co, et al. vs. Peabody, adm’r, 729 


EVIDENCE. 
1. Deeds thirty years old, apparently genuine, and coming from 
proper custody, admissible without proof of execution or of 
proper record. Weitman, adm’r, et al. vs, Thiot et al., 11. 


2. Returns, several made to ordinary at same time and sworn to 
in one affidavit, and one introduced by plantiffs, defendant 
may introduce the rest of the series, and the whole may be 
considered by the jury as one entire document. Munroe et al. 
vs. Phillips, adnv’z, 32. 

3. Res geste, homicide committed in dark in midst of crowd, and 
question whether wound in back from which death may have 
resulted was made by prisoner, declaration by bystander im- 
mediately after rencounter that he cut accused in back with 
knife, when he had no such cut but deceased had, admissible 
as part of. Flanegan vs. State, 52. 

. Question as to fact of agency for proprietor of hotel of one who 
purchased as caterer, uo error in excluding evidence as to 
custom of proprietors of hotels in the city in buying through 
caterers. Thompson vs. Douglass, 57. 

. Parol evidence inadmissible to show transcript of record from 
another court to be incomplete. iliott vs. Deason, 63. 

. Certificate which states that ‘‘ the following and annexed writing 
is a true, correct and complete copy of the original on file and 
remaining of record in my office,” is not sufficient. did. 


. Fertilizer bought ‘‘ entirely upon its analytical standard, they 
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(the sellers) in no case to be held responsible for the practical 
results,” evidence of chemist that it did not come up to the 
standard admissible, though analysis was imperfect, and con- 
dition of sample as to preservation unknown to chemist etc. 
DeLoach vs. Fardee’s Son & Co., 94. 

. Practical result, whilst inadmissible to hold plaintiffs responsi- 

ble, standing alone, yet may be admitted to throw light upon 

the issue whether or not the fertilizer delivered came up to 
analytical standard. bid. 

. Plaintiff interrogated by defendant touching admissions made 
at certain time, and did not set up that what he said was with 
a view to compromise, but gave his version of the conversa- 
tion, defendant should be allowed to give his version by him- 
self or the witnesses present. Scales vs. Shackleford, 170. 

Power, terms of ambiguous, or indorsement blank, meaning 
ascertained by assistance of surrounding circumstances. Cham- 
pion vs, Wilson & Co., 184. 

. Books of account are secondary evidence, and only admitted 

when. Bracken & Ellsworth vs. Diilon & Sons, 248. 


2. Books will not establish items for cash, nor accounts of third 


persons transferred to defendants; nor are they admissible at 
all to show the authority to muke such transfer. did. 


. Title by virtue of duration of possession sole issue, rejection of 
testimony that improvements were of but little value, not such 
error as will require new trial. Shdels vs. Roberts, 370. 


. Privity of estate shown between defendant and long line of 
grantors to lot 17 and buildings thereon obtruding some feet 
over lot 18, continuity of possession for more than twenty 
years between him and his grantors, may be proven by parol. 
Ibid. 


5. Indistinctness of hearing of witness not exclude testimony ; it 


affects only force thereof. Cox vs, State, 374. 

. Stenographic notes of testimony taken down at coroner's in- 
quest, and afterwards transcribed, may, upon proof that writ- 
ing is correct minute of evidence, be read to show contradic- 
tions. bid. 

. Objection based upon one ground in court below, not enter- 
tained upon another in this court. did. 

. Conversation, part admitted, rest may be brought out by oppo- 
site party on cross-examination. J bid. 

. Doubtful or objectionable matter already before jury, and no 
motion to withdraw, repetition by another witness, though 
objected to, treated us not sufficiently mateiial to require 
new trial. did. 
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. Res geste, mutuil agreement to arm and fight, and parties sepa- 


rate and arm with pistols, and they meet within an hour aud 
fight with pistols, all pertinent acts and declarations of either 
in the interval belong thereto. Doctrine of res geste fully dis- 
cussed, Ibid. 


. Statement of prisoner and evidence, comparative weight. J bid. 


Hill vs. State, 453. 


. Notice to produce is appropriate means of obtaining original 


paper; if no such notice is given, secondary evidence of let- 
ter excluded even though other party resides beyond limits of 
state, and bas answered interrogatories propounded by his 
own counscl requesting the production of all letters touching 
cause of action, sending forward others than the one desired 
by his opponent, testifying that they were all. McAdam 2s. 
Weikel & Smith Spice Co., 441. 


. Contractor who had engaged for year to work streets according 


to plans, etc., discharged before year expired, on suit against 
city for damages, evidence admissible to show that he worked 
streets in proper manner. Mayor, etc., of Americus vs. Aler- 
ander, 447. 


. Agreement to convey to sister on payment of purchase money 


which had been advanced by brother taking title as security, 
on trial of bill to enforce, competent to prove contract and 
repayment of money without infringing rule that express trust 
cannot be engrafted upon written deed by parul proof. Scott 
vs. Taylor, 5v6. 


. Partnership or no partnership the issue, sayings of one who 


admitted himself to be such, inadmissible to prove that another 
was also. Ford vs. Kennedy, 537. 


. Admission of one who denies being a partner admissible to 


prove him such. Jdid. 


. Admission of evidence which, if error at all, was so slight as 


to be harmless, not ground for new trial. did. 


. Weight to be given to evidence should be determined by jury, 


and should not be controlled by charge. bid. 


. Sayings of one party in absence of other, tending to establish 


his version of contract, and which form no part of res geste, 
inadmissible in his own behalf. Williams vs. English, 546. 


. Award itself is best evidence of its meaning. Mulligan vs, 


Perry, adm’r, 567. 


. Arbitrator, testimony of as to what was intended, and his con- 


struction thereof, inadmissible. bid. 


Father and son lived together, latter cultivating portion of 
former’s land and attending to entire farm, and son went with 
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fathers wagons to purchase guano, admissible to show that 
in making purchase he stated that guano was for use of both 
of them. Effect which it would have on father would depend 
on proof of agency. Ellis vs. U. 8. Fert. and Chem Co, 571. 


Bond for title produced under notice to defendant, and on 
death his widow was made party in his stead, and stood 
as heir claiming benefit under paper, it was properly admitted 
without proof of execution, but subject to be excluded. if it 
subsequently appeared that she had legal claim to land inde- 
pendently of bond. MeMath vs. Teel, adm’r, 595. 

. Letter inadmissible to bind third person in absence of proof of 
authority to write, ete. Ibid. 


. Records and judicial proceedings of courts of other state, 
since May, 1790, admitted upon proper attestation and certifi- 
cate. McAllister vs. Singer Man. Co., 622. 

. Parol evidence inadmissible to show that certain decree was 
rendered when collaterally in question in court of rendition; 
mucb more so in another tribunal. Clark vs. Cassidy, adm'r, 
662. 

Discharged employé, suit by, statements made after time when 
notice of discharge was alleged to have been given, and before 
it was to take effect, admissible to show preference by him 
of other service. Howard vs Chamberlin, Boynton & Co , 684. 


. Amount made by discharged employé in other service admissi- 
ble, and where he sold fruit trees on which he was to receive 
commission on collection therefor, books received from plain- 
tiff containing netes taken, and also books compiled from 
these by last employer and plaintiff, containing schedule of 
makers and amounts, with marks of payment where made, 
admissible. J did. 


Inadmissible to show that plaintiff left more lucrative position 
to obtain year’s employment with defendants. Jdid. 


. Confederate government being overthrown, and being no rec- 
ords by which to establish acts of congress, parol testimony 
of witness that he was a member of that body, that acts were 
genuine, etc., sufficient to admit printed copy. Commissioners 
of Bartow Co. vs. Newell, 699. 


. Absolute bond as treasurer of state delivered, cannot be shown 
by parol that it was accepted by governor as temporary bond, 
to be void when a new one, with new securities, was executed. 
Jones et al. vs. Smith, gov., 711. 

42. Reopen testimony, court may inits discretion. J bid 


43. Fraud in making or procurement of deeds constituting chain of 
title to defendant, inadmissible unless notice thereof was 
shown to latter. Kieth vs. Catchings, 773. 

V 64—52 
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44. Quit-claim deed from original grantor to purchasers from his 
vendee, executed long after be had parted with title, and 
obligation back to him going to show that he had interest in 
land, inadmissible as based upon no consideration and irrele- 
vant. J did. 


45. Legal title and actual ownership in suc grantor, after he had 
conveyed by deed, cannot be shown by parol. / bid. 

46, Legal effect of deed and bond to reconvey was for court, and 
parol proof to show that they constituted mortgage was prop- 
erly excluded, the instruments being unambiguous, and no 
charge of fraud, accident or mistake being made. / did. 

47. Grantor having parted with title, no subsequent act of his with 
other parties, whether fraudulent or not, could affect such 
title, and therefore, all evidence to show such fraud was 


properly excluded. J did. 


EXECUTIONS. 

1. Comptroller-general not authorized by law to transfer tax ji. fas. 
issued by him against wild lands on payment of amount due 
thereon. Johnson vs. Christie, sh’ ff, et al., 117. 

. Advance by third person to obtain transfer of execution, with 
intention to keep it open until reimbursed, transaction is not 
a payment buta purchase, and though person making transfer 
had authority to co!lect, yet if he had no power to sell abso- 
lutely as against plaintiff, and latter has never ratified, there 
was no satisfaction and his title remains unimpaired. So, Star 
L. R. Co. v8. Duvall, 262 

3. Attorney is empowered to transfer execution subject to ratifica- 
tion by client, but whoever deals with the attorney or his 
transferee takes risk of client’s refusal to ratify. id. 


Levy appearing on sufficient personalty to satisfy, presumption 
that fi. fa. was satisfied. Oliver vs. State, 480. 


EXECUTIVE WARRANT. See Governor, 1. 
EXEMPLIFICATION. See Evidence, 5, 6. 
FERTILIZERS. See Contracts, 1, 2, 12, 12. 
FOREIGN CORPORATION. See Corpvrations, 1. 
FRAUD. See Contracts, 11; Prescription, 4, 


FRAUDS, STATUTE OF. See Partnership, 5. 
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FRAUDULENT CONVEYANCE. 


1. Creditor of insolvent estate under injunction not to sue execu- 
tor, has good excuse for not obtaining judgment on debt be- 
fore proceeding in equity to set aside voluntary conveyance; 
if during pendency of bill, decree is obtained fixing amount, 
same may be brought in by amendment. Cleveland et al. vs. 
Chambliss, guardian, 353. 

2. Voluntary conveyance attacked solely on ground that donor 
was insolvent, making no charge as to fraudulent intent, such 
intent, apart from insolvency, is not in question, and instruc- 
tions to jurywhich do not look to insolvency as necessary fact, 
inappropriate. /bdid. 

3. Reservation of two years’ use and possession of land sold few 
weeks before judgment by insolvent debtor, destroys validity 
of conveyance as against such judgment. Witchell vs. Stetson, 
442. 


FREE PERSONS OF COLOR. See Guardian and Ward, |, 2. 


GARNISHMENT. 


1. Traverse of answer denying indebtedness, with subsequent 
amendment setting out fac’s whereby other indebtedness was 
substantially shown, though on complicated state of facts, 
should not be stricken on demurrer. Bates & Co. vs. Forsyth,. 
adm’r, 232. 

2, Variance between condition of bond and that required by stat- 
ute, fatal in this case. Maddox vs, Heard et al., 448. 

3. Answer summons from justice court, garnishee must witbin 
ten days. Duty is imposed by law, whether summons so 
specifies or not. earn vs. Adamson, 608. 

4. Monthly wages of painter liable to garnishment for medical ser- 
vices, depends upon date thereof. If while act of February 
24th, 1875, was of force, liable, otherwise not. Voore vs, Me- 
Cown, 617. 


GIFT, 

1. Intention to give, acceptance by donee, and delivery of article 
given, or some act accepted by law in lieu thereof, necessary 
to constitute valid gift. Delivery of non-negotiable instru- 
ment, without more, insufficient. Hill, adm’r, for use, ve. Shei- 

» bley, 529. 


‘GOVERNOR. 


1, Executive warrant on treasurer as voucher for redeemed bonds 
of state, open to inquiry by courts, as to good faith of treas- 
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urer in procuring such warrant, when it is alleged that it was 
procured by fraud. Jones et al. vs. Smith, gor., 711. 


GUARDIAN AND WARD. 


1, Free persons of color, guardian of appointed prior to abolition 
of slavery, in 1868 no ordinary had power to dismiss and ap- 
point successor. Monroe et al. vs. Phillips, adm'r, 32. 


2. Slavery, during existence of there was no law or public policy 


against the ownership of personal property by free persons of 
color, and no law for any slave to have a guardian. The ap- 
pointment of a white man as guardian for certain negroes, 
and his acting in such capacity, involved their freedom as a 
foregone conclusion. If they were de fucto free in ‘‘slavery 
times,” and he made returns to the ordinary in 1868 reaching 
back to 1854, in which he debited and credited them as his 
wards, it necd not further appear whether they were free de 
jure or not, in order to hold him to acceunt. J did. 

Confederate bonds, burden of proving that fund was converted 
into in a legal way, on guardian or representative. /id. 

Returns, one of several made at the same time and sworn to in 
the same affidavit, having been introduced by the plaintiffs, 
the defendant may introduce the rest of the series, and the 
whole may be considered by the jury as one entire document. 
I bid. 

5. Minor, bill served on and step-father answered as prochein ami, 

she would be bound by decree in absence of fraud. Cuyler 
et al. vs. Wayne, adm’r, 78. 


Bond should always be required on appointment of guardian, 
but grant of letters without not void as against bona fide pur- 
chaser under guardian without notice of want of bond. did. 


. Natural guardian of daughter over fourteen, not obligatory 
upon courts to supersede mother as, and appoint person 
selected by daughter. Beard vs. Dean, 258. 

Ordinary exercises limited jurisdiction in issuing commission 
for examination of person alleged to be imbecile. Proceed- 
ings must show on face such facts, especially touching notice, 
as will authorize judgment appointing guardian. Morton, 
guardian, vs, Sims, 298. 


Nearest adult relatives themselves the petitioners, ten days’ no- 
tice should be given to three of the next nearest, and if there 
be none within the state except petitioners, then notice should 
be given to the alleged imbecile himself, or else a guardian ad 
litem be designated to receive the notice. did. 


Levy under fi. fa. for balance of purchase money, and claim by 
defendant as guardian of minor; plea to effect that he bad 
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used money of ward in paying part of purchase money for 
land which had been bought by him individually, which fact 
was known to plaintiff, who is insolvent, and that ward is 
equitably entitled to have land, or that it be sold and ward 
repaid, etc , praying that sale be enjoined until proper decree 
can be rendered, demurrable, especially as there was no offer 
to pay balance due. Shealy, guardian, vs. Toole, 519. 

11. Action on note payable to plaintiff for use of childrn against 
father, plea setting up that defendant is natural guardian, 
that plaintiff is insolvent, and if permitted to collect will ap- 
propriate to his own use, and praying that upon defendant's 
giving bond for the faithful management of the fund the 
note should be decreed satisfied, should not be stricken on de- 
murrer. Smith vs, Danielly, 554. 

12. Husband of ward, who was also guardian, transferred execu- 
tion in favor of ward to his creditors, and they collected 
money thereon, remedies of wife were two-fold: first, those of 
ward to call guardian to account ; second, of wife, to recover 
from creditor who knowingly receives, in payment of debt, 
money belonging to debtor’s wife. Story & Bro. vs. Walker, 
614. 


HIABEAS CORPUS. 


1. Prisoner under mesne process for recovery of personal property, 
legality of imprisonment not depend on truth of plaintiff's 
affidavit, but upon due verification of material facts alleged 
therein, together with the substance of the declaration, the 
jurisdiction of the court, and the sheriff's return. Slate ex rel. 
Lynch vs. Bridges, jailer, et al., 146. 


2. Wife of prisoner suing out habeas vorpus entitled to writ of 
error upon final decision. Jdid. 


HOMESTEAD. 


1. Specific exemption of Code, act of 1874 making liable for pur- 
chase money, not affect exemption set apart before act was 
passed. Hawks vs. Hawks, ex'z, 239. 

. Exemption treated as valid, unrecorded mortgage for purchase 
monev will take in preference to one duly recorded, to secure 
debt not within any of exceptions of constitution. Walker vs. 
Johnson et al., 363. 

Realty, homestead in under $2040 et seg. of Code, must be laid 
off and plat returned and recorded in order to vest title in head 
of family free from debis, unless quantity owned is not more 
than that exempted. Pritchard vs. Ward, 446. 


. Indigent sister and children, though mainly dependent on ap- 
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plicant for support, do not constitute family for whose benefit 
he can take homestead. Dendy vs. Gamble & Copeland, 528. 

Debtor, in August 1856, arrested under ca. sa., filed his sched- 
ule, etc., and discharged under act for relief of honest 
debtors, leaving him in possession of fifty acres of land, which 
he held until death of wife and arrival at age of children, no 
longer under the operation of exemption law of 1822 and 
amendments. Wright et al. vs. James, 533. 

6. Subsequent marriage not re-establish exemption. / did. 

. Recital in deed that land conveyed had been set apart as home- 
stead, not ground for rejection as evidence of title. Sale, 
though private, may have been for some one of purposes 
enumerated in constitution of 1868 as authorizing judicial sale. 
Willis vs. Meadors, ex’r, 721. 

Equity has exclusive jurisdiction of suits for recovery of ex- 
empted property voluntarily sold prior to act of 1876. Zellers 
vs. Beckman, 747. 

Husband is head of family and is proper person to bring suit. 
T bid. 


HUSBAND AND WIFE. 


1. Habeas corpus, wife of prisoner suing out, entitled to writ of 
error on final decision. Lynch vs. Bridges, jailer, et al., 146. 


. Possession entered in 1858 by husband and wife, and former, in 
1870, gave note to plaintiff's intestate and tcok bond for title 
from him, and held thereunder until death, husband during 
life and widow after death, in absence of any written title, 
estopped from setting up adverse title by possession, even 
though for twenty years. MeMath vs. Teel, adm’r, 595. 

3. Guardian, who was also husband of ward, transferred execution 
in favor of ward to his creditors, and they collected money 
thereon, remedies of wife were two-fold: first, those of ward 
to call guardian to account; second, of wife, to recover from 
creditor who knowingly receives, in payment of debt, money 
belonging to debtor’s wife. Story & Bro. vs. Walker, 614. 

. Competent to show, if action belongs to latter class, that money 
was received in payment of debt of wife, that husband was 
insolvent, and credit was refused him, ete. did. 


. Decree authorizing divorce, none entered, though two verdicts 
rendered, parties incompetent to contract marriage. lark vs. 
Cassidy, adm’r, 662. 

6, Act of 1868, whether constitutional or not, can have no appli- 
cation on xccount of absence of decree. / did. 


7. Marriage valid without license or banns, when. / id. 
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IMBECILE. See Guardian and Ward, 8 9. 


ILLEGALITY. 


1. Service, jurisdiction in court of amount and person, as well as 
judgment against defendant, although by default, or not 
founded on sufficient evidence, conclusive as against illegality 
based on causes anterior thereto. Greene vs. Oliphant & Han. 
nah, 565. 

2. Ordinary on settlement with county treasurer, taxed no costs 
against him as far as record discloses, fact that judgment, and 
execution based thereon, do not contain itemized bill, no 
ground of illegality. Smith, county treasurer, vs. Outlaw, sheriff, 
677. 


INDICTMENT. Sce Criminal Law, 11, 29, 34, 42. 
INDORSEMENT. See Surety and Indorser. 


INJUNCTION AND RECEIVER. 


1. Pendency of bill to foreclose mortgage on railroad and for ap- 
pointment of receiver, in U. 8. circuit court of South Carolina, 
not affect operation of attachment laws of this state, though 
some of plaintiffs in attachment were parties defendant before 


levy made, and others were made so afterwards, it not being 
a general creditors’ bill. South Car. I?. R. vs. Peoples’ Sav..Ins., 
18. 


. Attachments levied on property of foreign corporation in this 
state, and receiver afterwards appointed in its own state, be- 
fore he can defend he must apply to courts where pending and 
be made a party. Ibid 

3. Petition that property levied on be turned over to receiver, not 
proper mode of disposing of attachments. did. 

. Trustees of camp-meeting ground, contest between two sets of, 
and no allegation being made that either tas interfered with 
beneficiaries in enjoyment of religious worship, equity will not 
interfere by injunction, but will leave parties to a quo warranto. 
Harris et al. vs, Pounds et al., 12i. 

5. Tax-payers may intervene by injunction and probibit munici- 
pality from incurring illegal debt. Hudson et al. vs. Mayor, ete., 
of Marietta, 286. 

. Dower though not assigned, widow in possession of dwelling- 
house needs no injunction to restrain creditor from selling 
under execution, or to restrain sheriff, before sale, from turn- 
ing her out. Notice at sale of rights will fully protect her. 
Jackson & Co. et al. vs. Rainey, 311; Spence et al. vs. Cox, 548. 
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7. Nuisance, obstruction of any part of twenty-foot alley dedi- 
cated to use of grantees of lots adjoining by common grantor, 
by erection of two privies thereon projecting in alley, is, and 
equity will enjoin; damage could not be estimated in money. 
De Give vs. Seltzer, 423. 

. Affidavits used on hearing of application for injunction consti- 
tute no part of record; must be incorporated in bill of excep- 
tions and identified by judge. Morgan vs. Twitty et al., 426. 

Discretion of chancellor in granting or refusing injunction not 
controlled unless some well recognized principle of law or 
equity be violated. Hvllemam vs. Holleman, 437; Jenkins vs. 
Harris, ex'r, 440; Pitts vs. Flournoy & Epping et al., 681. 

Vendor’s lien, bill asserting, and seeking to enjoin administrator 
from selling and3paying other creditors, but failing to charge 
such creditors with notice of lien, or that they occupied 
such relation prior to sale of land to intestate, injunction 
properly refused. Head et al. vs, Aycock, adm’r, et al., 441. 

Levy under fi. fa. for balance of purchase money, not enjoined 
at instance of defendant as guardian of ward, setting up taat 
payment made was with funds of ward, which was known to 
plaintiff, who is insolvent, that ward is equitably entitled to 
land, or to have it sold and money refunded, especially 
where there is no tender of balance due. Shealy, guardian, vs. 
Toole, 519. 

. Adjacent property owner not entitled to injunction because 
sewer which is about to be inserted may be too small for vol- 
ume of water, thus flooding lot, causing sickness, etc. Matter 
is in discretion of municipal authorities. Mayor, etc., of Ameri- 
cus vs. Eldridge, 524. 

. Judge of city court no authority to grant injunction in vacation 
under provision of constitution of 1877 authorizing him and 
judge of superior court to preside for each other in certain 
cases. Northwestern M. L. Ins, Co. vs. Wilcoxon, adm’r, 556. 

Rent of lands pending litigation, under order of court, pass 
with corpus in the adjudicated disposition thereof. Ross et al., 
aim’rs, vs. Stokes, adm’r, 758. 

Ministerial officer attempting to collect money under forms of 
law, but without any valid constitutional law to authorize the 
process he uses and calls an execution for taxes, it is the duty 
of the courts to arrest the proceeding. Wright, comp. gen., e# 
al. vs. Southwestern Railroad, 783. 

. Equity has jurisdiction to interfere in behalf of railroad com- 
pany on following grounds: First, because exactions are 
pressed upon it in form of annual taxes, violative of its char- 
tered rights and destructive of its franchise; secondly, exac- 
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tionsmnight be repeated and suits and costs multiplied; thirdly, 
it was misied by action of comptroller and legal fraud perpe- 
trated on it; fourthly, mistake caused by defendant’s conduct; 
and, fifthly, the numerous questions made as to different parts 
of the road, and the liability of each branch, most of them 
dependent upon separate charters and amendments, etc., make 
case complicated to a degree that court of equity can better 
unravel it than court of law. J Did. 

17. Tax executions having been issued and levied upon property in 
Bibb county, by sheriff thereof, and the principal oftice of 
road being in that county, superior court thereo* had juris- 
diction of bill to enjoin. bid. 


INSANITY. See Criminal Law, 39. 


INTEREST AND USURY. 

1. Deed tainted with usury void as title, and if good as equitable 
mortgage, it is only so far as to secure principal. Denham vs, 
Kirkpatrick, 71. 

2. Holder of such deed, by notice given at sale of amount of debt 
to him, including therein the usury, causes property not to 
bring full value, he becoming the purchaser, is liable to 
grantor for difference. did. 


2. Deed executed whilst there was no usury law. in force, could 
not be tainted. Zummons vs. Hamilton, 137. 


4. Loan made in 1873 at usurious rate, on two notes payable fol- 
lowing October and November. At maturity usury" laws bad 
been repealed. The first was paid, and the second renewed 
by draft, without purging. To suit on draft begun in 1877, 
usury paid on note which was discharged not matter of de- 
fense. Williams vos. Grif. Bank. Co., 178. 

§, Contract made for more than 10 per cent., under act of De- 
cember 11th, 1871, it was valid forthat much. Jdid. 

6. Limitations, usury paid from 1873 to 1875 cannot be pleaded as 
against suit commenced in 1879. Finney vs. Brumby, trustee, 
510. 

7. Appeal from justice court, interest on liquidated amount sued 
for cannot be remitted so as to avoid. Howard vs. Chamberiin, 


Boynton & Co , 684. 


&. Tax due on part of property not covered by limitations in 
charter, equitable that company should pay interest at least 
from time tax was claimed by officers of state. Wright, comp. 
gen’l, et al. vs. Southwestern Railroad, 783. 


INTERROGATORIES. 
1. Party making himself witness held to answer strictly and 
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minutely every question, or testimony rejected. Howard vs. 
Chamberlin, Boynton & Co., 684. 

2. Error turns upon ruling based on inspection by court of set of 
interrogatories used on trial, certiorari not dismissed because 
originals were attached to petition. Scott vs. Mc Daniei, 780. 


Commissioners are officers of court for purpose of taking tes- 
timony, and presumption is that they performed duty by 
having answers written by competent person. Ibid. 

. Presumption not rebutted by mere inspection of them, without 
more, although handwriting in body of answers, the signatures 
of commissivners and that of the witness, may each appear to 
be different. Jdid. 


JOINT-TENANCY. See Estates, 1-3. 


JUDGMENT. 


1. Arrest judgment, refusal to cannot be made ground of motior 
for new trial. May be excepted to in bili of exceptions which 
brings up whole case, but not in that which brings up only 
motion for new trial. Watson vs State, 61. 


2. Subject, property found in claim case, fol.owed by affirmance 
in supreme court, claimant concluded as to validity of original 
judgment between creditor and debtor. Henderson vs. Hil’, 
292. 

3. Decree against realty held in trust, trustee being party to bill, 
beneficiaries cannot interpose claim. Zimmerman et al. vs. 
Tucker, 432. 

. Distribution of money, final judgment for passed, and during 
same term some of parties to proceeding petition for rule nist 
requiring others to show cause why judgment should not be 
set aside because of mistake, etc., rule should not be granted 
where there is no verification of facts alleged, no mistake ap- 
pearing on face of former adjudication. Dugan et al. vs. Me- 
Glaun et al., 446 

. Motion made March 8ist, 1879, to set aside decree rendered in 
1871, was barred by act of February 15th, 1876. Plumb, trus- 
tee, vs. Tucker, 497; In re Bradley, 535. 

Administrator’s sale discharges lien of judgments, exception 
where levy has been made before sale, not include construc- 
tive levy by reason of filing of bill to subject land. Rhett, 
trustee, vs. Ga. Land and Cot. Co, 521. 


. Service, jurisdiction in court of amount and person, as well as 
judgment against defendant, although by default, or not 
founded on sufficient evidence, conclusive as against affidavit 
of illegality based on caues anterior thereto. Greene vs. Oli- 
phant & Hannah, 565. 
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. Motion to dismiss certiorari made and overruled, but nu order 
entered on minutes, and at subsequent term same ground was 
again urged on new motion to dismiss, no error in allowing 
order to be entered nune pro tunc, and holding that ground to 
be res adjudicata. Fuller vs. Arnold et ux., 599. 


Foreign judgment, plea to suit on which appertains wholly to 
matters occurring anterior thereto, stricken. McAllister vs. 
Singer Man. Co., 623. 

. Nune pro tune order, on motion to enter question of fact in- 
volved as to passage of original order, court should decide 
without jury. Lewis et al. vs. Armstrong, adm'r, 645. 


Purchase with four years’ possession, under $3583 of Code, 
does not protect one who buys with notice that property is 
then subject to judgment. Prater vs. Coz et al., 706. 

. Excess of amount declared} for, judgment covering is irregu- 
larity, but constitutes no ground to dismiss levy. Buice vs. 
Lowman G. & S. M Co , 769. 


JURISDICTION. 


1. Ordinary exercises limited jurisdiction in issuing commission 
for examination of person alleged to be imbecile. Proceed- 
ings must show on face such facts, especially touching notice, 
as will authorize judgment appointing guardian. Morton 
guardian, vs. Sims, 298. 

. Court of county of sheriff has jurisdiction to rule him, though 
mortgage fi. fa., on which it was claimed money had been 
illegally paid, was returnable to subsequent term of another 
county. Jollis et al. vs. Saulsbury, Respess & Co., 444 


3. Waive absence‘of jurisdiction of person, defendant cannot so as 
to affect rights of third persons. Rhett, trustee, vs Ga. L. & 
Cot. Co., 521. 

. Act of court after jurisdiction has terminated, without legal 
effect. Greene vs. Oliphant & Hannah, 565. 


Levy under foreclosure of saw-mill lien on mill etc., and claim 
filed, case returned to county of residence of defendant in 
ji. fa. Akin vs, Peck & Allen, 643 


i. Will provided for payment of Ccebts, of specific legacies, and 
that balance should go to son for life with remainder to chil- 
dren, and if none, then to other relatives. Also, that son 
should not control property until he became of age, and that 
executor should see to religious and secular education. Son 
became of age in 1854, and died in 1860, leaving child born in 
1855. On ex parte proceeding in equity, filed in 1843, less than 
thirty days before term, court of county where executor lived, 
rendered decree, founded on verdict of jury, allowing him to 
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sell certain realty to pay debt, and to make distribution re- 
quired by will: Held, that though proceeding was irregular, 
court was not without jurisdiction, and decree, not being void, 
cannot be collaterally attacked. Dean, cz'r, vs. Cent Cot. P. 
Co., 670. 

7. County of residence of principal, action against him and two 
securities residing in different counties, and principal died, 
plea to jurisdiction by sureties properly overruled. Walsh 
et al. vs, Colquitt, gov., 740. 

&. Tax executions issued and levied in Bibb county, and principal 
office of railroad company being in that county, superior 
court thereof had jurisdiction of billto enjoin. Wright, comp. 
gen., et al. vs, Southwestern Railroad, 783. 


JURY. 

i. Casual conversation by juror with person not on jury, and pro- 
curement by bailiff of newspapers for him, not necessitate 
new trial, it appearing that nothing was said or done which 
had any bearing on case. Flanegan vs. State, 52. 

. Capital felony, for juror to retire with leave of court in charge 
of bailiff, on trial of, not illegal separation. Neal et al., vs. 
Slate, 272. 

3. Commissioners acting and recognized by court as such, are offi- 
cers de facto if not de jure, and that no order of appointment 
appears on minutes will not, in trial for felony, be cause of 
1 
challenge to array. Cox vs. Slate, 374. 

. Alphabetical order, that sheriff selected tales jurors from list in, 
no ground of challenge. did. 


5. Statutory questions answered so as to make juror prima facie 
competent, and he being then put upon presiding judge for 
further crial, judge may decline to allow any other questions 
to be propounded, and confine investigation to evidence ali 
unde. Ibid. 


. Grand juror’s name on minutes as properly drawn, sufficient 
reply to exception to indictment that his name was not in jury- 
box. Cross vs. State, 443. 


. Remark by juror before impaneled indicating b:as, explained, 
and if simply for purpuse of avoiding jury duty, fact that he 
was taken on jury which convicted, not necessitate new trial. 
Hill vs. State, 453. 

. Conversation by juror with wife apart from others, no ground 
of new trial, where it appears it had no reference to case, and 
was with consent of defendant's counsel. Jdid. 


. Objections propter defectum to late after verdict. Ibid 


Polled, languege used by juror on being, shows that he assent- 
ed to verdict. did. 
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. Verdict, juror cannot impeach by affidavit. did. 


. Constitution of 1877 does not alter law in reference to jury 
being judges of law and fact in criminal cases. did. 


3. Constitutions of 1868 and 1877, effect of provisions relating to 
jury system. Hamlin et al. vs. Fletcher, executor, 549. 


. Court has no power tu indicate who shall be placed upon panel 
as jurors to complete it. How talesmen should be selected. 
Tbid. 


JUSTICE COURTS. See Appeal, 4; Charge of Court, 17; Garnish- 
ment, 3 


LANDLORD AND TENANT. 


1. Evicted, tenant cannot treat himself as, and attorn to another, 
without defending possession or giving his landlord notice 
that it was attacked. Williams vs. Mc Michael, 445. 


. Lien on crop for rent, superior to agreement between tenant 
and one who cultivated the premises with him on shares, that 
latter should have all the cotton raised thereon. Alston vs. 
Wilson, 482. 

3. Contract provided that if tenant be ousted from possession of 
rooms, tenancy and rent should cease; that landlord entered 
and used, on one or more occasions, room during absence of 
tenant, not constitute such ouster as to relieve latter from pay- 
ment of rent. Way etal. vs. Myers, 760. 


LEVY AND SALE. 


1. Holder of deed tainted with usury gives notice at sale of same 
as au equitable mortgage to cover amount of debt including 
usury, through which he is enabled to purchase land at less 
than its value by the amount of the usury, liable to the grantor 
for difference. Denham vs. Kirkpatrick, 71. 


2. Municipal corporation, property in use of for public, or held 
for future use, not subject to levy and sale. Curry vs. Mayor, 
etc., of Savannah, 290. 


3. Mortgage fi. fa., corn sold thereunder and knocked off to de- 
fendant in fi. fa. Agreement then made between defendant 
and sheriff that if former would pay off amount due on fi. fa. 
he might bave corn, otherwise agent of plaintiffs, who was 
next highest bidder, should taxe it. Defendant paid off mort- 
gage fi. fa. and took property: Heid, that lien of judgments 
not in sheriff’s hands was not divested by this proceeding, 
and money was properly paid to mortgage fi. fu. [Tollis et al. 
vs, Saulsbury, Rspess & Co, 444. 


4. Court of county of sheriff had jurisdiction to rule him, though 
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mortgage ji. fa. was returnable to subsequent term of another 
county. J did. 

5. Presumption that fi. fu. was satisfied where levy on sufficient 
personaity appears, and no disposition thereof. Oliver vs. State, 
480. 

Description sufficient where levy was upon ‘‘one house and 
onc-half of lot No. 12 in the town of Wrightsville, adjoining 
T. W. Kent and Streets.” Smith, county treasurer, vs. Outlaw, 
sheriff, 677. 

Rule against sheriff for failure to make money, it appeared that 
he bad failed to obey instructions for six months, when de- 
fendant died, and he was then enjoined until right of widow 
to dower and year’s support was determined, and that plain- 
tiffs were injured by delay, makes prima facie case. French, 
Richards & Co. vs. Kemp, sheriff, 749. 

3. Dismissal of levy, is motion for new trial proper mode for cor- 
recting errorin? Quere. Buice os. Lowman G. & 8S. M. Co, 
769. 


Judgment in excess of amount declared for is an irregularity, 
but is no ground of dismissal of levy. did. 


LICENSE. See Municipal Corporation, 1-6, 15. 


LIEN. 


1. Affidavit to foreclose laborer’s lien on products of labor, in this 
case, shows completion of contract, that Wheat was raised 
under contract, and valid excuse for not making demand for 
payment. Lindsay vs. Lowe, 438. 

Vendor's lien, bill asserting, and seeking to enjoin administra- 
tor from selling and paying other creditors, but failing to 
charge such creditors with notice of lien, or that they occu- 
pied such relation prior to sale of land to intestate, injunction 
properly refused. Head et al. rs, Aycock, adm'r, et al., 441. 


Lien of landlord on crop for rent superior to agreement be- 
tween tenant and one who cultivated premises with him on 
shares, that latter should have all cotton raised thereon. Al- 
ston vs. Wilson, 482. 

Bill to cancel deed and to recover land conveyed by it, jury found 
for complainant 400 acres uf land by his refunding to defend- 
ant $987.50; such refunding was condition precedent to abso- 
lute recovery, and until it took place no lien in favor of com- 
plainant’s attorneys could attach. Usry vs. Usry et al., 579. 

. Saw-mill lien, levy on mill, etc., under foreclosure of and 
claim filed, case returned to county of residence of defendant 
in fi. fa. Akin vs. Peck & Allen, 643. 
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LIFE ESTATE. Sce Administrators and Erecutors, 23; Parties, 5. 


LIMITATIONS, STATUTE OF. 


1. Suspended, statute having been from 1864 to 1868, and the time 
intervening between the two administrations not to be counted 
until the expiration of five years, and nine months and fifteen 
days to be added before bar prescribed by act of 1869 would 
attach, the bond and mortgage were not barred by that act 
in 1872, when the letters de bonis non were issued. Weitman, 
adm’r, et al. vs. Thiot et al., 11. 


. Administration de bonts non having been granted in 1872 to one 
of several trustees for purpose of securing payment of bond 
and mortgage, they were not barred whilst he was sole admin- 
istrator, and when he administered assets and applied them 
to debt without unreasonable delay. did. 

. Infancy in reply to limitation act of 1869, effect of. Munroe et 
al, vs. Phillips, adm’x, 32. 

4, Motion made March 3ist, 1879, to set aside decree rendered in 
1871, was, on its face, barred by act of February 15th, 1876, 
Plumb, trustee, vs. Tucker, 497; In re Bradley, 535. 

. Usury paid from 1873 to 1875 cannot be pleaded to suit com- 
menced in 1879. Finney vs. Brumby, trustee, 510. 


i. Items relied on to take whole account from under bar must both 
be pleaded and proved. Ford vs, Kennedy, 537. 

. Entry of payment on note by principal not prevent bar from 
attaching in favor of security. McBride, adm’r, vs. Hunter, 
655. 

. Administrator of one who signed note only as surety, cannot 
relieve it from bar of statute so far as primary creditors may 
be affected thereby. J did. 

9, Purchase with four years’ possession, under $3583 of Code, 
does not protect one who buys with notice that property is 
then subject to judgment. Prater vs, Cox et al,, 706. 

Advancement by father to son of wool-carder of value of 
$1000.00, which former subsequently again took possession of 
and used, father became debtor to son, and statute would run 
as well against such claim as against any other debt. Persoll 
vs, Scott, adm’r, 267. 


LIS PENDENS. See Netice, 1. 


MAIL. See Practice in Superior Courts, 6. 


MARRIAGE. Sce Husband and Wife, 4-6. 


MASTER AND SERVANT. See Contracts, 16; Hoidence, 37-39. 





INDEX. 


MINOR. Sce Parties, 4; Railroads, 2, 3. 
MINUTES. See Practice in Superior Courts, 8, 11 


MORTGAGE. 


1. Note payable to certain person or ——, mortgage subsequently 
given to secure which describes it as payable to payee or 
bearer, on rule to. foreclose, treated as explaining intention of 
parties in respect to blank, and note being indorsed to assignee 
of mortgage or to her trustee, held negotiable. Flliott os. 
Deason, 63 

. Married woman, mortgage assigned to, and note which it was 
given to secure is assigned to naked trustee for her use, title to 
both is in her, and she may foreciose in herown name. Jbid 

Written assignment purporting to be made for value received, 
and for love and affection, bearing date before maturity of 
debt, some evidence of valuable consideration, enough to wer- 
rant court to touch upon that subject in charging. bid. 


sand incumbered by mortgage sold by mortgagor at full value, 
bond for title given and note taken for price, and third person, 
with notice of facts, purchases note before due at value, less 
amount of mortgage, and afterwards buys land at mortgage 
sale, he cannot collect balance of note after deducting what 
land brought. Noys vs. Ray, 283. 

Unrecorded mortgage for purchase money on homestead will 
take in preference to one duly recorded, to secure debt not 
within any of exceptions of constitution. Walker vs. Johnson 
et al., 363. 

Instruments reciting that to secure debt certain property is con- 
veyed at stipulated price, and concluding with habendum, ten- 
endum and warranty clauses, are not mere mortgages, but 
under act of 1871 carry title, with right to have reconveyance 
on payment of debt. C.rter et al. vs. Gunn, 651 

Legal effect of deed and bond to reconvey was for court, and 
parol proof tending to show that they constituted a mortgage 
was properly excluded, the instruments being unambiguous, 
and no charge of fraud, accident or mistake being made. 
Kieth va. Catchings, 773. 


MUNICIPAL CORPORATIONS. 


1. Macon may collect license tax from any firm retailing fresh 
meat in city, whether from stalls, stores, or by peddling same 
on street. Exception exempting farmers selling their own pro- 
duce, does not make the tax invalid as to others. Davis & Co. 
vs, Mayor, ete , of Macon, 128. 
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. Wagons used in the business may also be taxed. Validity not 
impaired by exempting wagons used in delivering milk from 
dairies on country farms. Jdid. 


3. Property tax paid, no obstacle to collection of business tax 


measured in part or in whole by the employment of vehicles 
already taxed ad valorem as property. Ibid. 

. Butcher whose residence, shop and pen are all out of the city 
limits, but who habitually hauls inside a part of his fresh 
meat and delivers to regular customers at their doors, making 
no charge for the delivery, is nevertheless within the ordinance 
both as to license tax and specific tax on wagon. J bid. 


5. Stone Mountain, though having authority to grant or withhold 


license to retail, and to establish police regulations generally, 
cannot, after granting a license, pass and enforce ordinance 
requiring all retailers to close doors and forbear to sell whilst, 
and at all times when, “any denomination of Christian peo- 
ple” is holding divine service anywhere in the town, the 
ordinance being silent as to any and all other worshippers. 
Gilham & Brown vs. Wells et al., 192. 


. Stipulation in bond of retailer to abide by all ordinances which 
may be passed, does not bind him to subsequent ordinance 
which authorities had no power to pass. Jdid. 


. Itinerant traders, merchants who ship from St. Louis to Atlanta, 
to agent, who sells by going about city to engage goods, and 
then delivering from cers, having no store or warehouse, are, 
and liable for taxes imposed upon that business. Burr & Co. 
vs. City of Atlanta, 225. 

. Appeal in forma pauperis, corporation may enter through its 
chief executive officer. Mayor, etc., of Savannah vs. Brown, 229. 


. Mayor can only try and dismiss policeman in judicial capacity 
as mayor, and appeal to mayor and aldermen in council will 
lie from his decision. Ibid. 


. Marietta has no authority, under constitution of 1877, to incur 
debt of $3,000.00 in order to exchange old fire engine for 
steamer, until there has been an election held according toa 
law prescribing manner thereof. Hudson et al. vs. Mayor, etc., 
of Marietta, 286. 


. Tax-payers are interested to see that their city does not incur 
such debts except lawfully, and may intervene by injunction. 
Ibid. 

. Levy and sale, property of municipality held for public use, not 
subject to. Curry vs. Mayor, etc., of Savannah, 290. 


. Contractor engaged for year to work streets of city according 
to plans, etc., on suit against city for damages for wrongful 
’ 61—53 
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discharge, evidence admissible to show that he wovked streets: 
in proper manner. Mayor, ete., of Americus vs. Alexwnder, 447. 
14. Power to open streets, construct sidewalks, levy taxes, ete., nec- 
essarily implies right to insert sewer im sidewalk to carry off 
surface water instead of open diteh. Mayor, etc., of Americus: 

vs. Eldridge, 524. 


15. License taken out as livery stable-keeper, authorizes hiring out 
two-horse wagon by day for purpose of hauling lumber with- 
out obtaining license torun dray. Mayor, ete., of Griffin vs. 
Powell, 625. 


NEGOTIABLE INSTRUMENTS. 


1. Certificate of deposit ‘‘ subject to order, om the following terms: 
interest at 7 per cent. on call, or 10 per cent. by the year,” signed 
by the cashier of a bank, and indorsed in blank by the payee, 
is in effect a negotiable promissory note, payable generally on 
demand, and due immediately, and no demand, notice or 
protest is necessary to charge the indorser. Lyneh vs. Gold- 
smith, 42. 


2. Note payable to certain person or ——, mortgage subsequently 
‘ given to secure describes note as payable to payee or bearer, 
treated, on rule to foreclose, as explaining intention of par- 
ties in respect to blank, and note being indorsed to assignee of 


mortgage or her trustee, held negotiable. Hillioti vs. Deason, 
63. 


3. Set-off between maker and payee arising subsequently to trans- 
fer of note and out of transactions wholly disconnected there- 
with, negotiable paper transferred bona fide, whether before or 
after maturity, and whether for a valuable or a good consid- 
eration, not subject to. J bid. 

4. Delivery to frienc acting in her behalf effective where negotia- 
ble paper is assigned to married woman, or to a naked trustee 
for her use, both being absent. J did. 

5. Partnership property, note given for payable to order of one 
partner individually, cannot be indorsed by another member 
of firm in name of payee so as to pass legal title, with inci- 
dents of negotiable paper transferred before due, without 
more authority than that which results by operation of 
law from the partnership relation. McCauley et al. vs. Gordon, 
221. 

6. Alteration of such note by inserting therein words ‘‘or bearer,” 
is material alteration. did. 


7. Note payable to assignee in bankruptcy or bearer, and though 
sued in representative capacity, yet courts of state have 
jurisdiction thereof. Any person in possession could have 
maintained such suit. Collier, assignee, vs. Barnes, 488. 
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. Receipt from payee of negotiable paper in full of note, not 
protect maker from payment when sued by dona fide holder 
thereof before due. Wilcox, Gibbs & Co. vs. Auliman, 544. 


. Transfer by delivery, without indorsement, of notes payable to 
order, transferees charged with notice intransferrers. Plant- 
ers’ Bank vs. Prater et al., 609. 


. Transfer by delivery, without indorsement, of notes payable to 
erder, does not carry with it title to land conveyed to payees 
to secure payment thereof. did. 


NEW TRIAL. 


1. Evidence conflicting on real issue, and court charged errone- 
ously on controlling points, new trial should be granted. 
Weitman, adm’r, et al, vs. Thiot et al., 11; Champion vs. Wilson 
& Co., 184. 

. Newly discovered evidence tending to impeach witness, and in 
the main cumulative, not ground of. Flanegan vs. State, 52. 

. Arrest judgment, refusal to cannot be made ground of motion 
for new trial. Watson vs, State, 61. 


. Immaterial error no ground of new trial. Hlliott vs. Deason, 63; 
Ford vs. Kennedy, 537; Rosser vs. Cheney et al., 564; Commission- 
ers of Bartow Co, vs. Newell, 699; Willis vs. Meadors, e2’r, 721. 

5. Judge who granted rule nisi related to one of the parties, not 
valid objection to hearing by non-resident judge who tried 
case, and to whom motion was submitted by consent. Thomas, 
trustee, et al. vs. Jones & Norris, 139. 

. Judge hearing motion may correct grounds of motion and 
brief of evidence. Jdid. 

. Adjournment to specified time at which no cases were to be 
tried except by consent, not prevent filing of motion for new 
trial. Jdid. 

. Certificate of judge verifies brief of evidence, not agreement 
of counsel; hence judge may correct. Tritt vs. Roberts, 156. 

. Evidence objected to contained in answers to interrogatories, 
portion must be designated in some way so as to leave no 
uncertainty in respect to the subject matter and range of the 
objection. Coxvs. Weems, 165. 

Verdict warranted by evidence. Neal etal. vs. State, 272; Stokes 
vs. Tift, 312; Cox vs. State, 374; Geo. & Ala. S. Co. vs. McCart- 
ney & Ayers et al., Couch vs. State, Austin vs. State, Griffeth vs. 
State, Dykes vs. State, 438; Mayor, etc., of Americus vs. Alexan- 
der, 447; Hill vs. State, 453; Clark, trustee, vs. Bryce, 486; Har- 
din, ex’r, v8. Almand, 582; Adams et al. vs. Clark, 648; Jones et 
al. vs. Smith, gov., '711; Simmons vs. Camp, 726; Bones vs. 
Printup Bros. & Co., 753; Kieth vs. Catchings, 773. 
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. Decision by judge without jury in vacation, under consent 
reference in term, there is no provision of law for granting 
new trial in. Moreland vs, Stephens, sh’ ff, et al , 289; Lester vs. 
Johnson et al., 295. 

2. First grant of new trial not reversed unless it be made to ap- 
pear that law and fact require verdict notwithstanding judg- 
ment of presiding judge to contrary. Sparks vs. Noyes, 
City of Atlanta vs. Champe et al., Elliott, ex’r, et al. vs. Sav. 
& Og. Can. Co., Scofield Rol. M. Oo. et al. vs. State, 437; 
Woodward & Co. vs. Gourdins, Young & Frost, 490; Hill, adm’r, 
vs. Sheibley, 529. 

3. Motion for new trial, defendant entitled of right to make at 
any time during term at which he was tried. Smith vs. State, 
439. 

4. Right not forfeited by fact that sentence has been passed on 
him. Jdid. 

5. Counsel, new may be employed to make motion if defendant 
so desires. J bid. 

}. Sentence ought not to be modified by any arrangement looking 
to abandonment of right to move for new trial, and if so mod- 
ified, defendant not estopped. did. 

. Appeal for leniency not forfeit right to move for new trial, 
L did. 

. Judge certifies that he declined to pass upon merits of motion 
in case tried before another judge, because brief was not ap- 
proved by said judge at the time agreed on by counsel, and 
no rule nisi was granted by him, supreme court is compelled 
to affirm judgment. Tyson vs, Myrick et al., 443. 

9. Newly discovered evidence merely cumulative, not ground for 
new trial. Hill vs. State, 453. 

. Reversal ordered unless small amount be written off from ver- 
dict. McAllister vs. Singer Man. Co., 622. 

21. Record, entire, before court on hearing of motion, and if it 
appears that plaintiff had no right to recover, independently 
of any errors committed on trial, verdict should not be va- 
cated. Willis vs. Meadors, ex'r, 721. 

2. Verdict unsupported by law ortestimony. Williams, adm’z, 
vs. Jeter, 737; Foster et al. vs. Stapler et al., 766. 

23. Dismissal of levy, is motion for new trial proper mode of cor- 
recting error in? Quere. Buicevs. Lowman G. & 8. M. Co , 769. 


NOTICE. 


1. Lis pendens, notice by cannot affect purchaser’s title more than 
if a decree had already been rendered in favor of complain- 
ant. If decree would not have bound property, certainly 
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notice of pendency of bill would not. Rhett, trustee, vs. Geo. 
L. & Cot. Co., 521. 

2. Transfer by delivery, without indorsement, of notes payable to 
order, transferees charged with notice in transferrers. Plant- 
ers’ Bank vs. Prater et al., 609. 

3. Agent, actual notice to of any matter connected with agency is 
actual notice to principal, and not merely constructive. Prater 
vs. Cox étal., 706. 

. Application for dower, notice by widow to administrator of 
husband's estate is notice to creditors of decedent. William- 
son vs. McLeod, 761. 

. Assignment of dower recorded in book of deeds but plat omit- 
ted by accident, subsequently inserted by order of court, con- 
structive notice to the world, and actual notice to creditors of 
decedent who were represented by administrator. bid. 


NOVATION. See Surety and Indorser, 10. 
NUISANCE. See Injunction and Receiver, 10. 
OFFICERS DE FACTO. See Jury, 3. 


ORDINARY. See County Matters, 7; Guardian and Ward, 8, 9. 


PARENT AND CHILD. 


1. Minor, bill served on and step-father answered as her prochein 
ami, she would be bound by decree in absence of fraud. Cuy- 
ler et al. vs. Wayne, adm’r, 78. 

2. Minor damaged in person may sue for any permanent injury 
reaching beyond majority, whilst father may recover for any 
damage by loss of service of child, as also for expense in- 
curred. Central Railroad vs. Brinson, 475. 

3. Action on note payable to plaintiff for use of children against 
father, plea setting up that defendant is natural guardian, that 
plaintiff is insolvent, and if permitted to collect will appro- 
priate to his own use, and praying that upon defendant’s giv- 
ing bond for the faithful management of the fund the note 
should be decreed satisfied, not stricken on demurrer. Smith 
vs. Danielly, 554. 


mr 
PA 4 s IES. 


1. Attachments levied on property of foreign corporation in this 
state, and afterwards receiver appointed for corporation in its 
own state, before he cun defend he must apply to courts where 
pending and be made aparty. South Carolina Railroad vs. 
People’s Sav. Ins., 18. 
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. Accounting between partners, to authorize, both must be pres- 
ent as partners. lliott vs. Deason, 63. 

. Partition, parties to proceeding for who were served, afterwards 
on bill filed by one who was not served, to set aside sale as to 
him, answered that they were content to stand by it, etc., 
cannot subsequently attack sale because of want of service of 
all parties. Cuylcr et al. ve. Wayne, adm’r, 78. 

. Mincr, bill served on and step-father answered as her prochein 
ami, she would be bound by decree in absence of any fraud. 
Ibid. 

. Verdict proper against trust estate, but usee for life and her 
trustee alone being parties defendant, judgment should have 
been against life estate only. Thomas, trustee, et al. vs. Jones 
& Norris, 139. 

. Counties, suits by or against, under provisions of constitution 
of 1877, must be in name thereof. Bennett et ux. vs. Walker 
et al., com’rs, 326, 

. Corporate magistracy of county and of city constituted of same 
persons or board, and sue in former character upon prescrip- 
tive title in county, they cannot recover upon proof of title 
in city. did. 

Marshal ‘assets, bill to by executor, and one defendant files 
answer in nature of cross-bill against certain; co-defendants, 
voluntary donees of property under testator, another co-de- 
fendant, not made party thereto, may file independent bill 
to accomplish same object, and will not be bound by result of 
litigation on cross-bill. Chvzland et al. vs, Chambliss, guardian, 
853. 

Decree against realty held in trust, trustee being party to bill, 
beneficiaries cannot interpose claim. Zimmerman et al. v8. 
Tucker, 432. 

. Sheriff necessary party to bill of exceptions to judgment dis- 
tributing fund on money rule. Brown vs. Wylie & Co., 435. 

. Amendment, new party cannot be introduced by. Shealy, guar- 
dian, vs. Toole, 519. 

Paper produced under notice, admissible without proof of exe- 
cution as against party producing it, and those succeeding 
to his status in case. MecMath wv. Teel, adm’r, 595. 


PARTITION. See Purtizs, 3. 
PARTNERSHIP. 


1. Advances by partner to carry on business are generally on 
credit of firm, and not on separate credit of copartner. Ree 
imbursement involves settlement of partnership accounts, and 
both partners must be ;resentas parties. Elliott vs. Deason, 63. 
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. Individual, defendant sued as, recovery cannot be had against 
him as partner. Champion vs. Wilson & Co., 184. 


3. Note payable to order of one partner individually, given for firm 
property, cannot be indorsed by another one of the partners 
in the name of the payee so as to pass title, with incidents of 
negotiable paper transferred before due, without more au- 
thority than that which results by operation of law from the 
partnership relation. McCauley et al. vs. Gordon, 221. 


. Incoming partner, to bind with dehts of former firm, to which 
defendants succeeded, plaintiff must show some agreement on 
his part. Bracken & Ellsworth vs, Dillon & Sons, 243. 


. Writing, should agreement be in as promise to pay debt of third 
person? Queaere. Ibid. 


. Survivor, proceeding against, plaintiff incompetent witness 
touching transactions between himself and deceased. Ford 
ws. Kennedy, 5387. 


. Partnership or no partnership the issue, sayings of one who 
admitted himself to be partner, inadmissible to prove that an- 
other was such. Ibid. 


. Admission of one who denies being partner admissible to prove 
him such. did. 


. Attachment sued out against partner on firm debt under $3276 of 
Code. declaration need not be against both partners, but only 
against him who is thus subject tosummary process. Connon 
vs. Dunlap, 680. 


PAYMENT. See Banks, 1,3; Negotiable Instruments, &. 
PEDDLERS. See Municipal Corporations, 7. 
PENALTY. See 7az, 15. 


PLEADINGS. 


1. Declaration not so defective as that gerdict thereon would be 
necessarily illegal. Defects amendable and would be cured 
by verdict. Rice vs. Geo. Nat. Bank, 173. 

2. Over-payments may be recovered in suit on an account, but 
must be specified and pleaded as a sct-off, with like particu- 
larity. Bracken & Elisworth vs. Dillon & Sons, 243. 

8. Facts constituting valid defense must be set forth in plea ; legal 
conclusions insuflicient. Finney vs. Brumby, trustee, 510. 

4. Foreign judgment, plea to suit on which appertains wholly to 
matters occurring anterior thereto, and which shows great neg- 
ligence in failing to set up defense to original action, properly 
dismissed on demurrer. McAllister vs. Singer Man. Co., 622. 
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5. Plea, more than one filed, and verdict fails to disclose upon 
which it was based, jury remanded to room to fix fact if coun" 
sel so request or pleas are contradictory. Clark vs. Cassidy, 
adm’r, 662. 


POLICEMAN. See Criminal Law, 4, 5. 


POSSESSION. See Prescrijtion, 1, 2, 6-8. 
POSSESSORY WARRANT. 


1. President of corporation cannot maintain warrant in his own 
name to recover possession of corporate property of which 
he has had no prior possession either as an officer or an indi- 
vidual. McEvoy vs. Hussey, president, ete., 314. 

2. Corporation, not officer representing it, complaining party, afli- 

davit made to obtain warrant must negative consent of cor- 

poration (not consent of officer) to disappearance of property, 

and allege that corporation does in good faith claim, ete. did. 





POWER. See Contracts, 4,5; Estates, 2, 3. 


PRACTICE IN SUPERIOR COURTS. 


1. Damages, action for transferred from county to superior court 
because plaintiff's title to land was involved, goes in its en- 
tirety to that tribunal, and will be fully and finally disposed 
of therein. Denham vs. Kirkpatrick, 71. 





2. Verdict, right for court to have put in proper form before dis- 
charge of jury, substance not being changed. Jbdid. 


3. Open case for new evidence, court is always at liberty to before 
argument closed, and unless abused, discretion not interfered 
with. Bracken & Ellsworth vs. Dillon & Sons, 243. 


4. Consolidate three actions, to require superior court to, defend- 
ant must make it appear either that he has no defense, or that 
defense is same to each, and must aver what the defense is. 
Gerding, sur. part., vs. Anderson, Starr & Co., 304; Eoward vs. 
Chamberlin, Boynton & Co., 684. 

5. Examine fresh witness on general case, too late after state has 


rebutted prisoner’s evidence and closed, unless some good ex- 
cuse is rendered. Jackson vs. State, 344. 


6. Reinstate case, discretion refusing to not controlled. Parties 
transmitting papers by mail take risk of same being received 
in time. Man. Fire Ins. Co. vs. Tumlin, 451. 

| 7. Judges of superior courts may preside for each other although 

neither one be disqualified to sit in the case tried. Harrison 

& Co. vs. Hall 8. & L. Co., 558. 


. Act provided that no suit should be settled without consent and 
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written order of judge entered on minutes. Order was taken 
in open court sanctioning the compromise agreed on’; it was 
signed by counsel for state and entered on minutes, which 
were approved and signed by judge on same day: Held, that 
the minutes furnish the strongest presumptive evidence of the 
consent and written order of the court. Gaskill vs. State, £62. 

9, Bill filed by defendant to enjoin ejectment, court cannot, over 
objection of either party, order common law and equity case 
tried together. Rosser vs. Cheney et al., 564. 

10, Issue of fact as to passage of order involved in motion to enter 
nune pro tune, court should decide without jury. Lewis et al. 
ve, Armstrong, adm’r, 645. 

11. Minutes, proceedings of courts of record to be ascertained from. 
Clark vs. Cassidy, adm’r, 662. 

12. Plea, more than one filed, and verdict fails to disclose upon 
which it was based, jury should be remanded to room, if coun- 
sel so request or pleas are contradictory. did. 

13. Judge of superior court having approved brief of evidence and 
signed bill of exceptions, has exhausted power in respect to 
testimony, and cannot, by certificate subsequently made, alter 
brief as approved. Jones v3. State, 697. 

14, Reopen testimony after argument commenced, court may per- 
mit. Jones et al. vs, Smith, gov., 711. 

15. Law upon which case must turn fully argued and evidence 
closed, not error to announce to counsel that principles in- 
volved had been settled in his mind, and then to read in pres- 
ence of jury what he should charge. Kieth vs. Catchings, 773. 

16. Principles of law governing case, separately considered, are not 
changed, nor iheir power lessened, by massing objections 
thereto together, and in their totality presenting them to the 
court. Ibid. 


PRACTICE IN SUPREME COURT. 


1. Arrest judgment, refusal to may be excepted to in bill of excep- 
tions which brings up whole case, but not in one which brings 
up only motion for new trial. Watson vs, State, 61. 

2. Habeas corpus sued out by wife of prisoner, she is entitled to 
writ of error upon final decision. State ex rel. Lynch vs. 
Bridges, jailer, et al., 146. 

3. Acknowledgment of service by counsel signing as attorneys for 
‘*respondents,” will be construed as evidence of service on 
all the respondents. J did. ; 

4. Certificate of presiding judge verifies brief of evidence, not the 
agreement of counsel; hence judge may correct. Tritt vs. 
Roberts, 156. 
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5. Evidence objected to contained in answers to interrogatories, 
portion must be designated in some way so as to leave no un- 
certainty in respect to the subject matter and range of the 
objection. Cox vs. Weems, 165. 


6. Motion for new trial is part of pleadings and has no place in 
bill of exceptions; record controls in reference thereto. Jdid. 


7. Judgment on demurrer, none in record, court will assume that 
no such judgment was rendered. Rice vs. Geo. Nat. Bank, 173. 


. Counsel for defendant conceding error on material point, call- 
ing for no decision thereon, this court will reverse judgment 
with appropriate directions. Williams vs. Griffin Banking Co.., 
178. 


. Counsel and judge differ as to what was stated or omitted in 
charging jury, recollection of latter must govern. Neal et al., 
vs. State, 272. 

. Extend time for bringing cases to this court beyond thirty days 
from adjournment of the superior court, act of 1875 does not 
in any case. Forsyth vs. Preer, Illges & Co., 281. 


. Decision of judge refusing new trial only error assigned, if 
refusal proper for any reason, judgment sustained. Moreland 
vs. Stephens, sheriff, et al., 289. 

. Judgment excepted to right, immaterial upon what ground 
superior court rested same. Lester vs. Johnson et al., 295. 


. Notice of motion for new trial, question of sufficiency of not 


raised in court below, not reviewed’ here. Cleveland et al. vs. 
Chambliss, guardian, 352. 


. Judgment not reviewed as against defendant not served with 
bill of exceptions. Walker vs. Johnson et al., 363. 


. Approval of brief of evidence, none, and no reference thereto 
in bill of exceptions, writ of error dismissed. Smith vs. Bryan, 
366. 


. Pending in court below, case appears to be from record, writ 
of error dismissed. Mitchell vs. Tomlin, 368. 


. Diminution of record, suggestion must be on oath. did. 


. Affidavits used on hearing for injunction constitute no part of 
record; should be incorporated in bill of exceptions and iden- 
tified by signature of judge. Morgan vs. Twitty et al., 426. 

. Affidavits, if it were possible to identify them as being in 
record, in this case record was not certified until after bill of 
exceptions. bid. 

20. Judgment in record not dated, but providing for stay of exe- 
cution to November 15th, 1878, and bill of exceptions, certified 
January 17th, 1879, stating that it was tendered within thirty 
days from decision, clerk of superior court ordered, under act 
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of 1877, to certify date of decision as it appeared from min- 
utes. Dismuke vs. Trammell, 428. 
21. Bill of exceptions and record differ as to matters which form 
part of record, latter controls. did. 
22. Delay by presiding judge in certifying, no statement as to, 
date of certificate taken as date of tender. Jbdid. 
23 Suggestion of diminution must set out missing record so that 
opposing counsel may agree thereto. Brown, vs. Lathrop & 
Co., 430. 
. Final judgment, none in record, writ of error dismissed. bid. 
5. Argument postponed until after circuit to which case belonged 
was concluded, no further postponement to complete record 
under act of 1877 allowed. Ibid. 
. Sheriff necessary party to bill of exceptions to judgment dis- 
tributing fund on money rule. Brown vs. Wylie & Co., 435. 
- Assignment of errors must be made in bill of exceptions or 
writ of error dismissed. Sewell vs. Conkle, 436. 
28. Plaintiff in error must show error, and to that end must have 


brief of evidence and motion duly verified. Zison vs, Myrick 
et al., 443 


. Voluntary non-suit, can be no writ of error to, even though 
taken without prejudice and with leave to except. Jones, as- 
signee, vs, Mobile & Girard Railroad, Powell vs. Boutell, 446; Me- 
Bride, adm'r, vs. Hunter, 655. 

30. Acknowledgment of service after ten days from certificate of 
judge, writ of error dismissed. Marietta Paper Man. Co. 18. 
Faw, 450. 

. Brief neither revised nor approved by the judge who presided 
at trial, or the one who passed on motion for new trial, and no 
legal reason being given for failure, court cannot hear case 
except as to such assignments of error as do not depend on ev- 
idence. Harrison & Co, vs. Hall. 8 & L. Co., 558. 


32. Verdict for plaintiff too small, not good ground of exception 
by defendant. ilis os. U. 8. Fert. & Chem. (o., 571. 


. Judgment in favor of party cannot be ground of exception by 
him. Hardin, ez’r, vs. Almand, 582. 


. Evidence conflicting as to original passage of order, discretion 
of court in refusing to allow its entry nune pro tunc not con- 
trolled. Lewis et al. vs. Armstrong, adm’r, 645. 


35. Original papers used by consent on motion for new trial, if 
case be brought up, identified copies must be attached to or in- 
cluded in brief of evidence; approval of brief generally, where 
what purports to be copies of written evidence are scattered 
through record, not save case. Pounds vs. Hanson, 668. — 

<6. Exceptions pendente lite must be tendered, filed, ordered to be 
recorded and recorded at term when rulings complained of 
were made. Howard vs, Chamberlin, Boynton & Co., 684. 
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37. Judge of superior court having approved brief of evidence and 
signed bill of exceptions, has exhausted powers in respect to 
testimony, and cannot, by certificate subsequently made, al- 
ter brief as approved. Jones vs. Stute, 697. 

88. Ground of new trial certified not to be true, cannot be consid- 
ered. Kieth vs. Catchings, 773. 





PRESCRIPTION. 


1. Actual possession of part of tract will constructively extend to 
limit described in a deed recorded, or of the boundaries of 
which adverse party had knowledge. Weitman, adm'r, et al. 
ve. Thiot ct al., 11. 


2 Possession of part of one lot embraced in same deed with others, 


not extended by construction unless deed be on record, so as 
to work a title by prescription. Tritt vs. Roberts, 156. 





3. Deed of ordinary does not pass title out of county, he having 
no power to make it, but only to authorize it, to be made by 
some one or more persons as a commission; if free from fraud 
it may serve as color of title to base prescription. Bennett et 
ux. v8. Walker et al., com’rs, 326. 


4, Fraud may be inferred from false recital in instrument as to 
mode of sale, together with inadequate consideration, ete. did. 


5. Title by duration of possession sole issue, rejection of testimony 
that improvements were of little value, not such error as will 
require new trial. Shiels vs. Roberts, 370. 


4. Privity of estate between defendant and a long line of grantors 
to lot 17 and buildings thereon obtruding over on lot 18, con- 
tinuity of possession for more than seven years shown by 
parol. bid. 

. Actual possession of such strip of 18 for twenty years by said 
building extending thereon, without written title thereto, is 
good prescriptive title against all the world, except the state. 
and persons not sui juris, unless possession originated in fraud. 
Honest mistake of true line is not fraud. did. 


=t 


8. Husband and wife enter possession of land in 1858, and former, 
in 1870, gave note to plaintiff's intestate and took bond for 
title from him, and held thereunder until death, husband 
during life and widow after death, in absence of any written 
title, estopped from setting up adverse title by possession even 
though for twenty years. McMath vs, Teel, adm’r, 595. 


9. Executor, prescriptive title good against, also good against ex- 
ecutory devise2 born thereafter. Her interest was represented 
as far as it could be by such executor. Dean, ex’r, vs. Cent. 

Cot. P. Co., 670. 
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PRINCIPAL AND AGENT. 


1. Question as to the fact of agency for proprietor of hotel of 
one who purchased as caterer, no error in excluding evidence 
as to custom of proprietors of hotels in the city in buying 
through caterers. Thompson vs. Douglass, 57. 

2, Competent witness, agent is to show agency not disclosed at 
time of transaction in controversy, although principal dead, 
and effect may be to make estate liable instead of agent indi- 
vidually. Lowrys vs. Candler, 236. 

3. Actual notice to agent of any matter connected with agency is 
actual notice to principal, and not merely constructive. Prater 
vs. Cox et al., 706. 


PRINCIPAL AND SECURITY. See Surety and Indorser. 


RAILROADS. 


1. Amendment to plaintiff's declaration, nor evidence in support 
thereof, does not take case out of previous ruling. Central 
Railroad vs, Kenney, 100. 

2. Presumption of negligence against defendant by reason of mere 
fact of injury, and where plaintiff was a child of only ten 
years of age, and peculiar facts of case make it not altogether 
certain that presumption is rebutted, non-suit not awarded. 
Vickers, by next friend, vs. Atlanta & W. P. Railroad, 306. 


. Minor of immature understanding not amenable to so high 
a standard of diligence as adult. bid. 

. Lease by which lessee makes itself responsible for acts done on 
leased road, yet neither loses identity, and any tort committed 
upon line of the one or the other, should be so alleged and 
proved. Central Railroad vs. Brinson, 475. See Wright, comp. 
gen., et al. v8. Southwestern Railroad, 783. 


Presumptions, and apportionment of damages. J did. 

3. Diligence used by employés, evidence as to conflicting, and 
presumption of negligence being against company, and pre- 
siding judge satisfied with verdict, this court not interfere. 
Georgia Railroad vs. Cox, 619. 

. Widow, suit by for homicide of husband who was enginecr, two 
things necessary to recovery: First, absence of negligence on 
his part, and second, negligence on part of company. Deceased 
shown without fault, presumption of negligence on part of 
road arises. Czntral Railroad vs. Roach, 635. 

. Engineer having jumped from post and been killed, crror to 
charge that fact that he jumped is proof that he though: 
jumping safest course. Necessity for jumping, ability to 
jump, ectc., were all questions for the jury. did. 
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9. Pecuniary damages for homicide of old man the question, 
attention of jury should be called to declining years of de- 
ceased, and probable decrease of capacity to labor. Jdid. 

10. Negligence of engineer of train preceding that on which de- 
ceased was, does not depend on his -incapacity, by reason of 
fits or otherwise, to properly handle train, but on whether, 
under facts and circumstances surrounding him, he was neg- 
ligent in stopping at curve. J did. 

11. Signal post and crossing, cow killed between, not error to 
charge provisions of $708 as to checking speed, adding that 
company would not be liable because at time of injury train 
was running in manner forbidden by law, but failure to com- 
ply with law must operate as cause of injury. West. & At. 
Railroad vs. Main, 649. 


REBELLION. See Confederate States. 


RECEIVER. See Injunction and Receiver, 1-3,14. 


RECOUPMENT. See Set-off and Recoupment. 


REMAINDER. See Trust, 7; Administrators and executors, 23. 
REST, IN THE MATTER OF, A POEM, 452. 
RETAILERS. See Municipal Corporations, 5, 6. 


ROADS AND BRIDGES. 


1. Time covered by contractor’s bond for keeping bridge in repair 
expired, and county undertakes duty, it will be liable for dam- 
ages resulting from failure. Davis et al., com’rs, vs. Horne, 69. 

2. Proprietor of toll bridge knowing of defect therein dangerous 
to passengers and likely to result in damage, allowing passen- 
ger to cross without warning, liable in damages for injury. 
Stokes vs, Tift, 312. 


SALES. 


1. Order at price named, and plaintiff delivered goods to carrier 
consigned to defendants, that was such delivery as to make 
sale complete. Star Glass Co. vs. Longley & Robinson, 576. 

2. Plaintiff afterwards notified defendants that there was mistake 
in price, and not to use goods except at larger price, this not 
change rights of parties, although they may have been used, 
unless defendants assumed to pay the additional amount. 
Ibid. 

See Contracts, 1, 2, 12, 13. 
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SCIRE FACIAS. See Criminal Law, 25. 





SERVICE. 


1..Acknowledgment of service by counsel signing as attorneys 
for ‘‘respondents,” will be construed as evidence of service on 
all the respondents. Lynch vs. Bridges, jailer, et al., 146. 

2. Acknowledgment of service of bill of exceptions after ten days 
from certificate of judge, writ of error dismissed. Marietta 
P. Man. Co. vs. Faw, 450. 

8. Acknowledgment of service signed by one as attorney for de- 
fendant is prima facie warranted until contrary appears. 
Buice vs. Lowman G. &. 8. M. Co , 769. 


SET-OFF AND RECOUPMENT. 


1. Negotiable paper transferred bona fide, whether before or after 
maturity, and whether for a valuable or a good consideration, 
not subject to set-off between maker and payee arising subse- 
quently to transfer, and out of transactions wholly discon- 
nected therewith.  iliott vs. Deason, 63. 

2. Plea of set-off should state demand as distinctly as though sued 
on, and when to suit on negotiable instrument not in hands of 
payee, it must appear that paper was received under dishonor, 
that set-off was in some way connected with contract sued 
on, that there was mutuality of obligation, etc. Kinard vs. 
Sanford, 630. 


3. Right to recoup must be exercised by party who would be au- 


thorized to maintain suit for damages under contract, or some 
sufficient reason be alleged to take it out of legal rule. J did. 


SHERIFF. 


1, Answer to rule shows money in hand collected on execution, 
and fails to disclose any legal reason for not paying it over, 
rule should be made absolute. Notice to constable, not ac- 
companied by any judgment, fi. fa., or other lien, no justifi- 
cation for withholding same. Smith vs. Wade, constable, et al., 
116. 

2. Judgment distributing fund on money rule, sheriff necessary 
party to bill of exceptions to. Brown vs. Wylie & Co., 435. 

3. Court of county of sheriff had jurisdiction to rule him, though 
mortgage fi. fa.,on which it was claimed money had been 
illegally paid, was returnable to subsequent term of another 
county. Hollis et al. vs. Saulsbury, Respess & Co., 444. 

4. Rule against sheriff for failure to make money, it appeared that 
he had failed to levy for six months, when defendant died, 
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and he was then enjoined until right of widow to dower and 
year’s support was determined, and that plaintiffs were injured 
by delay, makes prima facie case. French, Richards & Co, vs. 
Kemp, sheriff, 749. 


SLAVERY. See Guardian and Ward, 1, 2 

STATUTE OF FRAUDS. See Partnership, 5. 

STATUTE OF LIMITATIONS. See Limitations, Statute of. 
SUBROGATION _ See E£stoppel, 4. 

SURETY AND INDORSER. 


1. Certificate of deposit, ‘‘subject to order, on the following terms: 
interest at seven per cent. on call, or ten per cent. by the 
year,” signed by the cashier of bank and indorsed in blank by 
payee, is in effect a negotiable promissory nute, payable gen- 
erally on demand, and due immediately, and no demand, no- 
tice, or protest is necessary to charge the indorser, Lynch os. 
Goldsmith, 42. 

. Blank indorsement imports, prima facie, an undertaking to pay, 
and burden of rebutting presumption is on indorser. Jdid. 


3. Negotiating instrument, indorser, at time of, construes indorse- 
ment as transfer of title unattended with liability on his part, 
and the other party knows he so construes it, and does not 
object, that construction, in the absence of an express agree- 
ment to the contrary, will control as between these two par- 
ties. Ibid. 

. Note signed as security upon condition that another should 
also sign, and principal delivers paper to payee without 
such additional name, and without notifying him of condi- 
tion, surety signing not discharged. Clark, trustee, vs. Bryce, 
486. 

. Indulgence to principal for valuable consideration, without 
consent of surety, discharges latter. Ratification of delivery 
without additional name, or of indulgence, surety still bound. 
1 bid. 

3. Entry of payment on note by principal dces not prevent bar of 
statute from attaching in favor of surety. McBride, adm’r, vs. 
Hunter, 655 

. Administrator of one who signed note only as surety cannot 
relieve it from bar of statute so far as primary creditors may 
be affected thereby. Especially is this the case where note 
was barred before death of security. J did. 


3. Liable on face of instrument as surety, party seeking to limit 
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liability as against co-security who is seeking contribution, 
by reason of understanding that he should only be liable as 
last indorser, must appear that such limitation was known to 
co-security and agreed to by him. Simmons vs. Camp, 726. 


. County of residence of principal, action against him and two 
securities residing in different counties, and former dies, plea 
to jurisdiction by latter properly overruled. Walsh et al. vs. 
Colquitt, gov., 740. 

. Novation of contract without consent of sureties, discharges. 
Ibid. 

. Payment of money by obligee in bond to insolvent obligor, 
whilst indebted to him, discharges surety; especially where 
such fund was collected by obligee for obligor, but could not 
legally be paid to him without some legislative action. bid. 


. Comptroller-general not authorized by law to transfer tax fi. fas. 
issued by him against wild lands on payment of amount due 
thereon. Johnson vs. Christie, sheriff, et al., 117. 


. Macon may collect license tax from every firm retailing fresh 
meat in the city, whether from stalls, stores, or by peddling 
same on street. Exception exempting farmers selling their 
own produce, does not make the tax invalid as to others. Da- 
vis & Co. vs. Mayor, etc., of Macon, 128. 

. Wagons used in the business may also be taxed. Validity 
not impaired by exempting wagons used in delivering milk 
from dairies on county farms. Jbdid. 

Property tax paid, no obstacle to collection of business tax 
measured in part or in whole by the employment of vehicles 
already taxed ad valorem as property. did. 


. Retailer in meat produced in Georgia, and never in city until 
carried in wagon to door of customer’s house, not prevent 
tax on business. did. 


. Butcher whose residence, shop and pen are all out of city lim- 
its, but who habitually hauls inside a part of his fresh meat, 
and delivers to regular custumers at their doors, making no 
charge for the delivery, is nevertheless within the ordinance 
both as to license tax and specifictax on wagon. Ibid. 

. Itinerant traders, merchants who ship from St, Louis to Atlanta, 
to agent, who sells by going about the city to engage goods, 
and then delivering from cars, having no store or warehouse, 
are, and liable for taxes imposed upon that business, Burr 
& Co. vs. City of Atlanta, 225. 

8. Constitution of 1877, prior to, where 100 per cent. of county tax 
of 1424 per cent. on state tax was recommended by grand jury, 

Vy 6454 





INDEX. 


and items amounting to 55 per cent. or more, needed: no rec- 
ommendation, whole would stand. Spann et al, vs. Board of; 
Com’rs, 498. 

). Under latter instrument, county cannot levy tax for ‘‘ incidental! 
expenses,” nor to buy safe, without assent of two-thirds of: 
voters. An assessment for ‘‘ expenses of jail” is equivalent: 
to a levy ‘‘to maintain and support prisoners,” and is consti+ 
tutional. did. 

. Ministerial officer of state attempting to collect money under 
forms of law, but without any valid constitutional law to 
authorize the process he uses and calls execution for taxes, 
duty of courts to arrest proceeding. Wright, comp. gen’l, et al. 
vs. Southwestern Railroad, 783. 

. Executions having been issued against railroad and levied upon: 
property in Bibb county, and the principal office of road! 
being in that county, superior court thereof had jurisdiction: 
of bill to enjoin collection. did. 

. Limitations upon taxing power not construed to embrace real! 
estate other than that the continuous use of which is neces- 
sary for the road. did. 

3. Stock in the company’s own road held by itself, or in other 
roads in this state, whose charters limit or exempt taxatiom 
thereon, and whose income is taxed, not liable; and stock held 
by company in railroads without limits of state not taxable 
here. bid. 

. Bonds, notes, or other evidences of debt, unless they form part 
of income of road, are subject to ordinary rates of taxation. 
So also water-craft belonging to company in 1876 and 1877. 
T bid. 

». Good faith, company having acted in and offered to do equity,. 
and being misled by officers of state, has not lost its rights by 
its own laches; therefore this is not case to warrant enforce- 
ment of penalties for default. did. 

. Interest should be paid on tax due on property not covered by 
limitations of charter, from time such tax was claimed by 
oflicers of state. J did. ; 


TRANSCRIPT OF RECORD. See Hoidence, 5, 6. 


TRESPASS. 

1. Conspiracy to do unlawful act of violence on body of another, 
law not protect each from consequence of others not strictly 
observing bargain. McHwen vs. Springfield et al , 159. 

2. Calhoun purchased mill-property, dam to which is alleged to 
have caused damage. No request was made for him to lower 
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same. He leased to Chase, who repaired dam, and Jand was 
flooded. On suit against both, verdict in favor of Calhoun 
was right. Felker vx, Calhoun, ex’r, 514. 


TENDER. See Vendor and Purchaser, 5. 
TOLL-BRIDGE. See Roads and Bridges, 2. 


TRUST. 


1. Free persons of color, after status of became changed both 
civilly and politically, a guardian of that class was placed in 
new relations, and his holding of the property of his wards was 
thenceforth more in the nature of a generaltrust. Munroe et 
al. v8. Phillips, adm’, 32. 

2. Delivery to friend acting in her behalf effective where negotia- 
ble paper is assigned to married woman, or to naked trustee 
for her use, both being absent. Hilliott vs, Deason, 63. 

8. Mortgage assigned to married woman, and note to naked trustee 
for her use, title to both is in her and she may foreclose mort- 
gage in her own name. bid. 

4. Camp-meeting ground, contest between two sets of trustees of, 
and no allegation being made that either has interfered with 
beneficiaries in enjoyment of religious worship, equity will 
not interfere by injunction, but will leave parties to a que 
warranto, Harris et al, vs. Pounds et al., 121. 

5 Devise to son except lot reserved for daughter to live on, and 
should she cease to occupy the same, “either from death or re- 
moval or otherwise,” then to son. Will then be bequeathed to 
son, in trust for the use of the daughter during her life, “‘be- 
sides the lease in the land above mentioned,” certain person- 
alty: Held, that the trust attached upon the lease as well as 
upon the personalty. Coz vs. Weems, 165. 

6. Intention to furnish daughter personally with home, she took 
separate estate unaffected by marital rights of husband. / id, 

7. Competent for trustee, he being alone interested in remainder» 
to waive condition of her occupancy. J did. 

8. Decree against realty held in trust, trustee being party to bill, 
beneficiaries cannot interpose claim. Zimmerman et al. vs. 
Tucker, 432. 

9. Absolute conveyance from trustee with bond to reconvey on 
settlement of his individual notes payable to order of grantees, 
who took with notice, and notes transferred to bank by deliv- 
ery, without indorsement. Such delivery did not convey title 
to land to bank. It could only be subrogated to rights of 
grantees, and is affected by notice tothem. Planters’ Bank vs, 
Prater et al., 609. 
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10. Wrongful conveyance by trustee of land in which he had in- 
vested funds of estate, for purpose of securing individual 
debt, to one who took with notice, cestui gue trusts could fol- 
low funds, J did. 


USURY. See Interest and usury. 
VACATION. See New Trial, 11. 


VENDOR AND PURCHASER. 


1. Promise to pay for colt. on November 1st, vendor to retain title 
until paid for, and yet vendees liable to pay if colt should die, 
is prima facie promise to pay for colt at that date, even if it 
die before payment and while title is in vendee. * Boyer vs. 
Ausburn et al., 271. 


. Note recites that it was given for land sold and conveyed, with- 
out specifying quantity, terms of conveyance must appear to” 
make case in behalf of defendant for apportionment on account 
of alleged fraudulent deficiency in quantity. Sims, ez’r, vs. 
Henderson, 278. 

3. Land incumbered by mortgage sold by mortgagor at full value, 
bond for title given and note taken for price, and third person, 
with notice of facts, purchases note before due at value, less - 
amount of mortgage, and afterwards buys land at mortgage 
sale, he cannot collect balance of note after deducting what 
land brought. Noyes vs. Ray, 283. 


. Breach of bond for title, where purchaser buys up outstanding 
title, measure of damages is actual cost. Hull vs. Harris, 309 


. Title to realty does not pass by purchase without actual con- 
veyance, so long as agreed purchase money is not paid. Ten- 
der is uot payment. Latham vs. MeLain, 320. 

. Lien of vendor, bill asserting, and seeking to enjoin administra- 
tor from selling and paying other creditors, but failing to 
charge such creditors with notice of lien, or that they occu- 
pied such relation prior to sale of land to intestate, injunction 
properly refused. Head et al. vs. Aycock, adm’r, et al., 441. 


VENUE. See Sheriff, 3; Jurisdiction, 5, 7, 8. 


VERDICT. 


1. Proper form, right for court to have put in before discharge o 
jury, substance not being changed. Denham vs. Kirkpatrick, 71 


2. Recovery limited to amount declared for; therefore verdict for 
more is illegal, but surplus may be written off. Giles ord., for 
use, vs. Spinks et al., 205. 


8. Certain, verdict is which can be madeso. bia. 











4. Reasonable construction given to verdict. Mitchell vs. Word, 
guardian, et al., 208. 

5. Polled, language used by juror on being, shows that he assented 
to verdict. Hill vs. State, 453. 

. Impeach verdict, juror cannot by affidavit. did. 

. Parol sale of.land by defendant to complainant set up by bill, 
which answer denied, alleging that complainant was wrong- 
fully in possession of defendant’s land, and asking writ of 
possession, verdict for defendant directing that writ issue, 
covers all questions made. Williams vs. English, 546. 

8. Jury, by consent, allowed to disperse after making verdict, on 

return into court, not error to allow alteration made, which 

simply expressed legal meaning of finding. Jones et al. vs. Smith, 

gov , 711. 
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. VOLUNTARY CONVEYANCE. See Fraudulent Vonveyance, 1, 2. 





WAIVER. See Jurisdiction, 3. 






See Administrators and Executors, 14; Deeds, 10. 





WARRANTY. 





WILLS. 


1. Memorandum found amongst testator’s papers, though improp- 
erly admitted to record, yet is such a document as may be 
used, like other surrounding circumstances, to aid in the con- 
struction of ambiguous clauses, and being exhibited to the 
bill in connection with the will and codicils, may be consid- 
ered on demurrer thereto. Cumming et al. vs. Trustees of Reid 
Mem, Church, 105. 

2. Intention gathered from the whole will and all the codicils bear- 
ing upon the bequest of $8,000.00, and read with light of mem- 
orandum, was to give said sum absolutely to the trustees to be 
expended by them as they might see fit, not only in erecting 
the church edifice, but in preserving the same in perpetual 
memory of the wife of testator and of himself. J did. 

3. Ambiguity none, will is for construction of court. Cor vs. 
Weems, 165. 

4. Trust attached upon lease as well as upon personalty. did. 

5. Intention to furnish Mrs, C. personally with a home, she took 
separate estate therein unaffected by marital rights of husband. 
1 bid. 

6. Construgtion of language of will, involving no a Mce- 
Kinney, adm’r, vs. Wells & Avera, 450. 

7. Attestation must be at time and place where testator can see 

that he is not imposed upon, and can have cognizance of the 

persons and the act. Hamlin et al. vs, Fletcher, executor, 549, 
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WITNESS. . . 
1. Homicide of husband, suit by widow for damages because of, 


defendants competent in their own behalf. McHwen vs. Spring- 
Jield et al., 159. 


. Impeached by contradictory statements, witness sustained by 
proof of good character. Charge should not state that such 
evidence should not be treated as re-establishing disproved 
facts; this is question for jury. J/bdid, 


3. Agent competent to show agency not disclosed at time of 
transaction in controversy, though principal be dead and effect 
may be to make his estate liable instead of agent individually. 
Lowrys vs. Candler, ez’r, 236. 

Filsus in uno falsus in omnibus, and impeachment and support 
of witnesses generally, touched upon. Jackson vs, State, 344. 

. Surviving partner, suit proceeding against, plaintiff incompe- 
tent to testify concerning transactions between himself and 
deceased. Ford vs. Kennedy, 587. 

Belief of witness as to fact not within his knowledge inadmissi- 
ble. Ihid. 


. General understanding of witness, not based on facts, inadmis- 
sible, Jiid. 


. Other party to cause of action being dead, defendant is incom- 
petent. Me Math vs. Teel, adm’r, 595. 
. Party making himself witness held to answer strictly and min 


utely every question, or evidence rejected. Howard vs. Cham- 
berlin, Boynton & Co., 684. 








